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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

February 21, 2013 

Mr. Brian S. Nelson 
General Counsel 
Lone Star College System 
5000 Research Forest Drive 
The Woodlands, Texas 77381-4356 

Dear Mr. Nelson: 

OR2013-02858 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 480192 (LSCS File No. PR 13-1205-00038). 

The Lone Star College System (the "system") received a request for the personnel file of the 
requestor's client and all documents relied upon in making the decision to te1l11inate her, 
including the audit findings of the system's internal auditor.' You claim the submitted 
information is excepted from disclosure under sections 552.103 and 552.107 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note portions of the submitted infonnation are subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

I\Ve note the system sought and received clarification oCthe information requested. See GOy't Code 
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify 
request); see also CilY of Dallas v. AiJboll, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a govel11l1lental 
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public 
information, the ten-day period to request an attorney general mling is measured fro m the date the request is 
clarified or narrowed). 
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(a) [T)he following categories ofinforl11ation are public information and not 
excepted from req uired disclosure unless made confidential under this 
chapter or other law : 

(I) a completed report, audit, evaluation, or investigation l11ade of, 
for, or by a governmental body, except as provided by 
Section 552.108; [and] 

(3) information in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
body[.) 

Gov't Code § 552.022(a)(I), (3). Some of the submitted information, which we have 
marked, consists of a completed investigation and evaluations subject to 
subsection 552.022(a)( I). The system must release the cOl11pleted investigation and 
evaluations pursuant to subsection 552.022(a)(I) unless they are excepted from disclosure 
under section 552.1 08 0 fthe Government Code or expressly made confidential under the Act 
or other law. See id. § 552.022(a)(I). Portions of the submitted information also consist of 
in formation in a contract relating to the expenditure of funds by a governmental body subject 
to subsection 552.022(a)(3). The information subjectto subsection 552.022(a)(3), which we 
have marked, must be released unless it is made confidential under the Act or other law. See 
id. § 552.022(a)(3). Although you raise section 552.103 of the Government Code for the 
entirety of the submitted information and section 552.107 of the Government Code for the 
completed inves tigation, these sections are discretionary except ions to disclosure and do not 
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
/vIoming News, 4 S. W.3d 469, 475-76 (Tex. App.- Dallas 1999, no pe!.) (governmental 
body may waive Gov't Code § 552.103); see a/so Open Records Decision Nos. 676 at 10- 11 
(2002) (attorney-client privilege under section 552.1 07( I) may be waived), 665 at 2 n.5 
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions). As such, sections 552.103 and 552 .107 do not make information con fidential 
for the purposes of section 552.022. Therefore, none of the infornlation subject to 
subsections 552.022(a)(I) and 552.022(a)(3), which we have marked, may be withheld under 
section 552.103 or section 552 .107. However, the Texas Supreme Court has held the Texas 
Rules of Evidence are "other law" that make infornlation expressly confidential for the 
purposes of section 552.022. In re City a/Georgetown, 53 S.W.3d 328,336 (Tex. 2001). 
Thus, we will consider your assertion of the attol1ley-client privilege under Texas Rule of 
Evidence 503. Further, we will consider your argument under section 552.103 for the 
remaining infornlation not subject to section 552.022. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(I) provides 
as follows: 
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A client has a privilege to refuse to disclose and to prevent any other person 
frol11 disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and 
the client's lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representative; 

(e) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of co mill on interest therein; 

(D) between representatives of the client or between the client and a 
representative of the client; or 

eE) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b)(I). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. Id. 503(a)(5). 

When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order 
to withhold the information at issue. See ORD 676 at 6-7. Thus, in order to withhold 
attorney-client privileged infonnation from disclosure under rule 503 , a governmental body 
must: (I) show the document is a communication transmitted between privi leged parties or 
revea ls a confidential communication; (2) identify the parties involved in the communication; 
and (3) show the communication is confidential by explaining it was not intended to be 
disclosed to third persons and it was made in furtherance of the rendi tion of professional 
legal services to the client. fd. Upon a demonstration of all three factors, the entire 
communication is privileged and confidential under rule 503, provided the client has not 
waived the privilege or the document does not fall within the purview of the exceptions to 
the privilege enumerated in rule 503(d). Hllie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) 
(privilege extends to entire communication, including facts contained therein); 111 re Valero 
Energy Corp., 973 S.W.2d 453, 457 (Tex. App.- Houston [14th Oist.] 1998, orig. 
proceeding) (privilege extends to entire communication, including factual information). 

You assert the completed investigation consists of a communication from the internal auditor 
to an attorney for the system. You state this communication was made for the purpose of 
facilitating the rendition of professional legal services to the system and has remained 
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confidential. Based on your representations and our review, we find the system has 
established the completed investigation constitutes an attorney-c lient communication under 
rule 503. Thus, the system may withhold the completed investigation under Texas Rule of 
Evidence 503. 

We next turn to the remaining information not subject to section 552.022 of the Govel1lment 
Code. Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(e) Infol1llation relating to litigation involving a governmental body or an 
officer or employee of a govenU1lental body is excepted from disclosure 
under Subsection (a) only i fthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552. 1 03(a) applies in a particular situation. The test for 
meeting this burden is a showing that (I) litigation was pending or reasonably anticipated on 
the date the governmental body received the request for information, and (2) the requested 
information is related to that litigation. See Ulliv. a/Tex. Law Sell. v. Tex. Legal FOlllld., 958 
S.W .2d 479, 481 (Tex. App.- Austin 1997, no peL); Heard v. HailS/Oil Post Co., 684 
S.W.2d 210, 212 (Tex. App.- Houston [1st Dist.] 1984, writ rePd n.r.e.); Open Rccords 
Decision No. 551 at 4 (1990). A governmental body must meet both prongs 0 f this test for 
information to be excepted under section 552.1 03(a). See ORO 551 at 4. 

Whether litigation is reasonably anticipated must be deternlined on a case-by-case basis. 
See Open Records Decision No. 452 at 4 (1986). To establish litigation is reasonably 
anticipated, a governmental body must provide this office with "concrete evidence showing 
that the claim that litigation may ensue is more than mere conjecture." fd. Concrete 
evidence to support a claim litigation is reasonably anticipated may include, for example, the 
governmental body' s receipt of a letter containing a speci fic threat to sue the governmental 
body from an attorney for a potential opposing party. See Open Records Decision 
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realislicallycontemplated"). ill addition, this office has concluded litigation was reasonably 
anticipated when the potential opposing party hired an attorney who made a demand for 
disputed payments and threatened to sue if the payments were not made promptly, or when 
an individual threatencd to sue on several occasions and hired an attorney. See Open 
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Records Dec ision Nos . 346 (1982) , 288 (1981). On the other hand, this office has 
determined ifan individual publicly threatens to bring suit against a governmental body, but 
does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for information does not establish 
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983) . 

You state, and submit documentation showing, prior to the system's receipt of the instant 
request, the system received a letter from the requestor stating that he has been retained to 
represent a named individual in connection with claims under the Americans with 
Disabilities Act related to her employment and ternlination from the system. In the letter, 
the requestor also included an initial demand for compensation on behalf of his client and 
threatened litigation if the demand was not met. You state the submitted information is 
directly related to the anticipated litigation. Based on your representations and our review, 
we find you have demonstrated the remaining information not subject to section 552.022 is 
related to litigation reasonably anticipated at the time the system received the request for 
information. Therefore, we find the system may withhold the remaining information not 
subject to section 552.022 under section 552.103. 

We note, however, the purpose of section 552.103 is to enable a governmental body to 
protect its position in litigation by forcing parties seeking infon11ation relating to that 
litigation to obtain it through discovery procedures. See ORD 551 at 4-5. Thus, if 
the opposing party has seen or had access to infon11ation relating to the anticipated litigation 
through discovery or otherwise, there is no interest in withholding such information from 
public disclosure under section 552.103. See Open Records Decision Nos. 349 (1982),320 
(1982). We also note the applicability of section 552.103 ends once the related litigation 
concludes or is no longer reasonably anticipated. See Attorney General Opinion MW-575 
(1982); Open Records Decision No. 350 (1982). 

111 summary, the system may withhold the completed investigation under Texas Rule of 
Evidence 503. With the exception of the remaining information subject to section 552.022 
of the Government Code, the system may withhold the remaining information under 
section 552.103 of the Government Code. 

This letter ruling is limited to the particular infornlUtion at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
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information under the Act must be direc ted to the Cost Rules Administrator of tile Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

David L. Wheelus 
Assistant Attorney General 
Open Records Division 

DLWleb 

Ref: rD# 480192 

Ene. Submitted docllments 

c: Requestor 
(w/o enclosures) 


