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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

February 27, 2013 

Mr. John C. West 
General Counsel 
Office of the Inspector General 
Texas Department of Criminal Justice 
4616 West Howard Lane, Suite 250 
Austin, Texas 78728 

Dear Mr. West: 

0R2013-03332 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 479858. 

The Texas Department of Criminal Justice (the "department") received a request for 
infonnation pertaining to a specified internal affairs investigation. ' You state the department 
will withhold certain addresses, telephone numbers, social security numbers, and personal 
family information, as applicable, under section 552.117(a)(3) of the Government Code 
and the previous determination issued to the department in Open Records Letter 
No. 2005-01067 (2005), as well as section 552.147 of the Government Code.2 You 

'It appears the department sought and received clarification of the information requested. See Gov't 
Code § 552.222 (ifrequest for infonnation is unclear, governmental body may ask requestor to clarifY request): 
see also City oj Dal/as v. Abboll, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good 
faith , requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling 
is measured 1T0m date request is clarified). 

' Open Records Leller No. 2005-0 I 067 authorizes the department to withhold the present and former 
home addresses and telephone numbers, social security numbers, and family member information of its current 
or former employees under section 552.117(a)(3) of the Government Code, regardless of whether the current 
or former employee complies with section 552.1175 of the Government Code, without the necessity of 
requesting a decision under the Act. See Open Records Decision No. 673 at 7-8 (200 I) (listing elements of 
second type of previous determination under section 552.30 I (a) of the Government Code). Section 552.14 7(b) 
of the Government Code authorizes a governmental body to redact the social security number ofa living person 
1T0m public release without the necessity of requesting a decision under the Act. 
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claim the remammg submitted information is excepted from disclosure under 
sections 552.101 , 552.102, and 552.134 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.134 of the Government Code relates to inmates of the department and provides: 

Except as provided by Subsection (b) or by Section 552.029 [of the 
Government Code], information obtained or maintained by the [department] 
is excepted from [required public disclosure] if it is information about an 
inmate who is conti ned in a facility operated by or under a contract with the 
department. 

Gov't Code § 552.134(a). The submitted information pertains to the conduct ofadepartment 
employee and, therefore, is not "about an inmate" for purposes of section 552.134. Thus, the 
department may not withhold the submitted information in its entirety under section 552.134. 
However, these documents include inmate-identifying information. We find this information 
is subject to section 552.134. We also find the exceptions in section 552.029 are not 
applicable to this information. Therefore, the department must withhold this information, 
which we have marked, under section 552.134(a) of the Government Code. 

Section 552.10 I of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code § 552.101 . Section 552.101 encompasses the doctrine of constitutional privacy, which 
consists of two interrelated types of privacy: (I) the right to make certain kinds of decisions 
independently and (2) an individual's interest in avoiding disclosure of personal matters. 
Open Records Decision No. 455 at 4 (1987). The first type protects an individual's 
autonomy within "zones of privacy," which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public's need to know information of public concern. Id. The scope of information 
protected is narrower than that under the common-law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City oj 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). 

This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing Slate v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, this office held those individuals who 
correspond with inmates possess a " first amendment right ... to maintain communication 
with [the inmate] free of the threat of public exposure." This office ruled this right would 
be violated by the release of information that identifies those correspondents because such 
a release would discourage correspondence. See ORO 185. The information at issue in this 
ruling was the identities of individuals who had corresponded with inmates. In Open 
Records Decision No. 185, our office found that "the public's right to obtain an inmate's 
correspondence list is not sufficient to overcome the first amendment right of the inmate' s 
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correspondents to maintain communication with him free of the threat of public exposure." 
ld. Implicit in this holding is the fact that an individual ' s association with an inmate may be 
intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our office 
determined inmate visitor and mail logs that identify inmates and those who choose to visit 
or correspond with inmates are protected by constitutional privacy because people who 
correspond with inmates have a First Amendment right to do so that would be threatened if 
their names were released. OROs 430, 428. Further, we recognized inmates had a 
constitutional right to visit with outsiders and could also be threatened if their names were 
released. See also ORO 185. The rights of those individuals to anonymity were found to 
outweigh the public ' s interest in this information. ld.; see ORO 430 (list of inmate visitors 
protected by constitutional privacy of both inmate and visitors). 

Upon review, we agree some of the submitted information is confidential under 
constitutional privacy. Therefore, the department must withhold this information, which we 
have marked, under section 552.101 of the Government Code in conjunction with 
constitutional privacy. However, we find none of the remaining information falls within one 
of the protected "zones" of privacy, and no individual's interest outweighs the public' s need 
to know information of a public concern. Accordingly, the remaining information is not 
confidential under constitutional privacy and the department may not withhold it from release 
under section 552.10 I of the Government Code on that ground. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (I) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Ed. , 540 
S. W.2d 668, 685 (Tex. 1976). The types of information considered intimate or embarrassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
ld. at 683. This office has found the following types of information are excepted from 
required public disclosure under common-law privacy: some kinds of medical information 
or information indicating disabilities or specific illnesses, see Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (prescription 
drugs, illnesses, operations, and physical handicaps); and personal financial information not 
relating to the financial transaction between an individual and a governmental body, see 
Open Records Decision Nos. 600 (1992), 545 (1990). In addition, in Open Records Decision 
No. 396 (1983) we considered whether certain types of information pertaining to inmate trust 
accounts were protected by common-law privacy. ORO 396. We found information 
regarding balances held in inmate accounts is highly intimate or embarrassing. ld. at I. 
Furthermore, we concluded there is not a legitimate public interest in inmate account 
balances because "the total amount an inmate has on deposit at any particular time[] does 
not ... relate to the receipt or expenditure of public funds." Id. Accordingly, we determined 
that information regarding inmate account balances is protected under common-law privacy. 
ld. However, this office has also found the public has a legitimate interest in information 
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relating to employees of governmental bodies and their employment qualifications and job 
performance. See Open Records Decision Nos. 470 at 4 (public has legitimate interest injob 
qualifications and performance of public employees), 405 at 2-3 (1983) (public has interest 
in manner in which public employee performs job). Some of the remaining information is 
highly intimate or embarrassing and is not oflegitimate concern to the public. Therefore, the 
department must withhold this information, which we have marked, under section 552.101 
in conjunction with common-law privacy. Upon review, however, we find the remaining 
information is not confidential under common-law privacy, and the department may not 
withhold it under section 552.101 on that ground. 

You also claim the remaining information is excepted from disclosure under section 552.102 
of the Government Code. Section 552.102(a) excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.1 02(a). Upon review, we find none of the remaining 
information is excepted under section 552.102(a) of the Government Code. Accordingly, 
none of the remaining information may be withheld on that basis. 

To conclude, the department must withhold the information we have marked under 
section 552. I 34 of the Government Code. The department must also withhold the 
information we have marked under section 552. I 01 of the Government Code in conjunction 
with common-law and constitutional privacy. The department must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

~ f£C Jam 11. Co shall 
As stant A orney General 
Open Records Division 

JLC/tch 
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Ref: ID# 479858 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


