
March 20, 2013 

Ms. Paige Mims 
Deputy City Attorney 
City of Plano 
P.O. Box 860358 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Plano, Texas 75086-0358 

Dear Ms. Mims: 

0R2013-04606 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 482010. 

The City of Plano (the "city") received a request for all bid responses submitted in response 
to request for proposals number 2012-222-C and the name ofthe winning bidder. You state 
you have released the name of the winning bidder. Although you take no position on 
whether the requested information is excepted from disclosure, you state release of this 
information may implicate the proprietary interests of Aberdeen Asset Management; 
Anderson Financial, Inc.; Capital One, N.A.; BNY Mellon Asset Management; Corbin & 
Co.; CS McKee, L.P.; DANA Investment Advisors; Garcia Hamilton & Associates; J.P. 
Morgan Asset Management; Regions Institutional Services; South Texas Money 
Management, Ltd. ("STMM"); Turtle Creek Management, LLC ("Turtle Creek"); and Wells 
Fargo Institutional. Accordingly, you have notified these third parties of the request and of 
their right to submit arguments to this office as to why their information should not be 
released. See Gov't Code § 552.305(d) (permitting interested third party to submit to 
attorney general reasons why requested information should not be released); Open Records 
Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental 
body to rely on interested third party to raise and explain applicability of exception to 
disclosure under certain circumstances). We have received comments from STMM and 
Turtle Creek. We have considered the submitted arguments and reviewed the submitted 
information. 

Initially, we note STMM seeks to withhold information the city has not submitted for our 
review. This ruling does not address information beyond what the city has submitted to us 
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for review. See Gov't Code § 552.301(e)(1)(D) (governmental body requesting decision 
from attorney general must submit copy of specific information requested). Accordingly, 
this ruling is limited to the information the city submitted as responsive to the request for 
information. I See id. 

Next, we note that an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice to submit its reasons, if any, as to why information 
relating to that party should not be released. See id. § 552.305(d)(2)(B). As of the date of 
this decision, we have not received correspondence from any ofthe remaining third parties. 
Thus, none of the remaining third parties have not demonstrated that they have a protected 
proprietary interest in any of the submitted information. See id. § 552.110(a)-(b); Open 
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested information would cause that party substantial 
competitive harm), 552 at 5 (1990) (party must establishprimafacie case that information 
is trade secret), 542 at 3. Accordingly, the city may not withhold the submitted information 
on the basis of any proprietary interests any of the remaining third parties may have in the 
information. We will, however, consider the arguments submitted by STMM and Turtle 
Creek. 

We understand Turtle Creek to assert its information is protected by the federal Freedom of 
Information Act ("FOIA"), section 552 oftitle 5 of the United States Code. We note FOIA 
is applicable to information held by an agency of the federal government. See 5 U.S.c. 
§ 551(1). The submitted information is maintained by the city, which is subject to the state 
laws of Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to 
federal agencies, not to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); 
see also Open Records Decision No. 561 at 7 n.3 (1990) (federal authorities may apply 
confidentiality principles found in FOIA differently from way in which such principles are 
applied under Texas open records law); Davidson v. Georgia, 622 F.2d 895, 897 (5th 
Cir. 1980) (state governments are not subject to FOIA). Furthermore, this office has stated 
in numerous opinions that information in the possession of a governmental body ofthe State 
of Texas is not confidential or excepted from disclosure merely because the same 
information is or would be confidential in the hands of a federal agency. See, e.g., Attorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local governmental bodies in Texas); 0 RD 124 (fact that information 
held by federal agency is exempted by FOIA does not necessarily mean that same 
information is excepted under the Act when held by Texas governmental body). Therefore, 
the city may not withhold any of Turtle Creek's information on the basis of FOIA. 

lAs our ruling is dispositive, we need not address STMM's arguments against disclosure of this 
infonnation. 
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Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 has been found by this office to encompass information 
made confidential by federal regulations. See Rainbow Group, Ltd. v. Tex. Employment 
Comm 'n, 897 S.W.2d 946 (Tex. App.-Austin 1995, writ denied) (court approves office of 
attorney general finding to withhold, under section 552.101, unemployment compensation 
identification numbers as made confidential by federal regulations); see also Open Records 
Decision Nos. 599 (1990), 373 (1983). Turtle Creek claims its information is made 
confidential pursuant to section 275.206(4)-1 oftitle 17 ofthe Code of Federal Regulations, 
which regulates advertisements by investment advisers. Section 275.206(4)-1 of this title 
provides as follows: 

(a) It shall constitute a fraudulent, deceptive, or manipulative act, practice, or 
course of business within the meaning of section 206(4) of the [Investment 
Advisers Act of 1940 (the "Investment Advisers Act")] (15 U.S.C. 80b-6( 4)) 
for any investment adviser registered or required to be registered under 
section 203 of the [Investment Advisers Act] (15 U.S.C. 80b-3), directly or 
indirectly, to publish, circulate, or distribute any advertisement: 

(1) Which refers, directly or indirectly, to any testimonial of any kind 
concerning the investment adviser or concerning any advice, analysis, 
report or other service rendered by such investment adviser; or 

(2) Which refers, directly or indirectly, to past specific 
recommendations of such investment adviser which were or would 
have been profitable to any person: Provided, however, That this 
shall not prohibit an advertisement which sets out or offers to furnish 
a list of all recommendations made by such investment adviser within 
the immediately preceding period of not less than one year if such 
advertisement, and such list if it is furnished separately: (i) State the 
name of each such security recommended, the date and nature of each 
such recommendation (e.g., whether to buy, sell or hold), the market 
price at that time, the price at which the recommendation was to be 
acted upon, and the market price of each such security as ofthe most 
recent practicable date, and (ii) contain the following cautionary 
legend on the first page thereof in print or type as large as the largest 
print or type used in the body or text thereof: "it should not be 
assumed that recommendations made in the future will be profitable 
or will equal the performance of the securities in this list"; or 

(3) Which represents, directly or indirectly, that any graph, chart, 
formula or other device being offered can in and of itself be used to 
determine which securities to buy or sell, or when to buy or sell them; 
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or which represents directly or indirectly, that any graph, chart, 
formula or other device being offered will assist any person in making 
his own decisions as to which securities to buy, sell, or when to buy 
or sell them, without prominently disclosing in such advertisement 
the limitations thereof and the difficulties with respect to its use; or 

(4) Which contains any statement to the effect that any report, 
analysis, or other service will be furnished free or without charge, 
unless such report, analysis or other service actually is or will be 
furnished entirely free and without any condition or obligation, 
directly or indirectly; or 

(5) Which contains any untrue statement of a material fact, or which 
is otherwise false or misleading. 

(b) For the purposes of this section the term advertisement shall include any 
notice, circular, letter or other written communication addressed to more than 
one person, or any notice or other announcement in any pUblication or by 
radio or television, which offers (1) any analysis, report, or publication 
concerning securities, or which is to be used in making any determination as 
to when to buy or sell any security, or which security to buy or sell, or (2) any 
graph, chart, formula, or other device to be used in making any determination 
as to when to buy or sell any security, or which security to buy or sell, or 
(3) any other investment advisory service with regard to securities. 

17 C.F.R. § 275.206(4)-I(a), (b). Turtle Creek generally asserts release of its submitted bid 
proposal under the Act "potentially morphs [the submitted bid proposal] into an 
'advertisement' subject to heightened scrutiny and additional restrictions." However, we 
note section 275.206(4)-I(a) applies to the publishing, circulation, or distribution of 
advertisements by an investment adviser. The city is not an investment adviser, but is a 
governmental body as defined by section 552.003 of the Government Code. See 15 U.S.C. 
§ 80b-2(a)(1l) (defining "investment adviser"); Gov't Code § 552.003(1)(A) (defining 
"governmental body"). Upon review, we find Turtle Creek has failed to demonstrate how 
section 275.206(4)-1 of title 17 of the Code of Federal Regulations is applicable to the 
submitted bid proposal. Consequently, no portion of Turtle Creek's information may be 
withheld under section 552.101 of the Government Code on this basis.2 

Next, STMM asserts its proposal is excepted from disclosure under section 552.143 of the 
Government Code. Section 552.143 provides, in part: 

2While Turtle Creek also raises section 204(b)( 1 O)(B) of the Investment Advisers Act, this provision 
does not exist. 
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(b) Unless the information has been publicly released, pre-investment and 
post-investment diligence information, including reviews and analyses, 
prepared or maintained by a governmental body or a private investment fund 
is confidential and excepted from the requirements of Section 552.021, 
except to the extent it is subject to disclosure under Subsection (c). 

Gov't Code § 552.143 (b). STMM asserts the submitted information consists of due 
diligence information prepared by STMM, a private investment fund, in order to evaluate 
possible investments in those funds. STMM states the city has not publicly released any of 
the information at issue. We understand sections 552.l43(c) and 552.0225 of the 
Government Code are not applicable because the city has not yet made an investment in any 
of the funds at issue. Based on these representations and our review, we conclude the city 
must withhold STMM's proposal under section 552.1 43(b) of the Government Code.3 

Turtle Creek also argues some of its submitted information is excepted from disclosure 
under section 552.110 of the Government Code. Section 552.110 protects (1) trade secrets 
and (2) commercial or financial information the disclosure of which would cause substantial 
competitive harm to the person from whom the information was obtained. See id. 
§ 552.110(a)-(b). Section 552.1l0(a) protects trade secrets obtained from a person and 
privileged or confidential by statute or judicial decision. Id. § 552.l10(a). The Texas 
Supreme Court has adopted the definition oftrade secret from section 757 of the Restatement 
of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also ORD 552 at 2. 
Section 757 provides that a trade secret is: 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation ofthe business .... [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 

3 As our ruling is dispositive, we need not address STMM's remaining arguments against disclosure 
of this information. 
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secret factors. 4 RESTATEMENT OF TORTS § 757 cmt. b. This office must accept a claim that 
information subject to the Act is excepted as a trade secret if a prima facie case for the 
exception is made and no argument is submitted that rebuts the claim as a matter oflaw. See 
ORD 552 at 5. However, we cannot conclude that section 552.11 O( a) is applicable unless 
it has been shown that the information meets the definition of a trade secret and the necessary 
factors have been demonstrated to establish a trade secret claim. Open Records Decision 
No. 402 (1983). 

Section 552.11 O(b) protects "[ c ]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Id.; see also ORD 661 at 5-6 (business 
enterprise must show by specific factual evidence that release of information would cause 
it substantial competitive harm). 

Upon review, we find Turtle Creek has established a prima facie case that some of its 
information, which we have marked, constitutes trade secrets. Therefore, the city must 
withhold the information we have marked pursuantto section 552.11 O( a) ofthe Government 
Code. However, we find Turtle Creek has failed to demonstrate how any portion of its 
remaining information at issue meets the definition of a trade secret, nor has it demonstrated 
the necessary factors to establish a trade secret claim. See Open Records Decision Nos. 402 
(section 552.11 O(a) does not apply unless information meets definition of trade secret and 
necessary factors have been demonstrated to establish trade secret claim), 319 at 2 
(information relating to organization, personnel, market studies, professional references, 
qualifications, experience, and pricing not excepted under section 552.110), 175 at 4 (1977) 
(resumes cannot be said to fall within any exception to the Act). Therefore, the city may not 
withhold any of the remaining information at issue pursuant to section 552.110(a) of the 
Government Code. 

4The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: 

(1) the extent to which the information is known outside of[the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the information to [ the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the information; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 
at 2 (1982), 255 at 2 (1980). 
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We further find Turtle Creek has not demonstrated how release of its remaining information 
at issue would cause it substantial competitive injury. See Open Records Decision Nos. 661 
(for information to be withheld under commercial or financial information prong of 
section 552.110, business must show by specific factual evidence that substantial 
competitive injury would result from release of particular information at issue), 509 at 5 
(1988) (because bid specifications and circumstances would change for future contracts, 
assertion that release of bid proposal might give competitor unfair advantage on future 
contracts is too speculative), 319 at 3. Consequently, the city may not withhold any ofthe 
remaining information at issue under section 552.110(b) of the Government Code. 

Section 552.136(b) of the Government Code states that "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential.,,5 Gov't 
Code § 552.136(b). This office has determined that insurance policy numbers are access 
device numbers for purposes of section 552.136. See id. § 552.136(a) (defining "access 
device"). Therefore, the city must withhold the insurance policy numbers we have marked 
pursuant to section 552.136 of the Government Code. 

We note some ofthe submitted information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No.1 09 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold STMM's submitted bid proposal under 
section 552.143(b) of the Government Code. The city must withhold the information we 
have marked in Turtle Creek's submitted bid proposal under section 552.110 of the 
Government Code. The city must withhold the insurance policy numbers we have marked 
under section 552.136 of the Government Code. The remaining information must be 
released; however, any information subject to copyright law may only be released in 
accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

5The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Y-¥(L: ----
Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 482010 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Brian Molin 
Capital One, N.A. 
5718 WestheimerRoad, Suite 825 
Houston, Texas 77057 
(third party w/o enclosures) 

Mr. Jack Kirkpatrick 
Aberdeen Asset Management 
1740 Market Street, 32nd Floor 
Philadephia, Pennsylvania 19103 
(third party w/o enclosures) 

Mr. Michael Edwards 
J.P. Morgan Asset Management 
2200 Ross Avenue, 10th Floor 
Dallas, Texas 75201 
(third party w /0 enclosures) 

Mr. Jeff Johnson 
Wells Fargo Institutional 
MAC C7300-105 
1740 Broadway 
Denver, Colorado 80274 
(third party w/o enclosures) 

Mr. Andre Kamber 
DANA Investment Advisors 
P.O. Box 1067 
Brookfield, Wisconsin 53008-1067 
(third party w/o enclosures) 

Mr. Steven Kittell 
BNY Mellon Asset Management 
201 Washington Street, 24th Floor 
Boston, Massachusetts 02108 
(third party w/o enclosures) 
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Mr. David Zacha 
Regions Institutional Services 
500 North Akard, Suite 100 
Dallas, Texas 75201 
(third party w/o enclosures) 

Mr. Chris Cash 
Corbin & Co. 
4100 International Plaza, Suite 420 
Fort Worth, Texas 76109 
(third party w/o enclosures) 

Ms. Ruby Dang 
Garcia Hamilton & Associates 
1401 McKinney Street, Suite 1600 
Houston, Texas 77010 
(third party w/o enclosures) 

Ms. Sarah Heimbach 
Chief Compliance Officer 
Turtle Creek Management, L.L.C. 
2626 Cole Avenue, Suite 705 
Dallas, Texas 75204 
(third party w/o enclosures) 

Mr. Erik J. Anderson 
Anderson Financial, Inc. 
12466 Los Indios Trail, Suite 200 
Austin, Texas 78729 
(third party w/o enclosures) 

Mr. Jeffrey R. Davidek 
CS McKee, L.P. 
One Gateway Center 
Pittsburgh, Pennsylvania 15222 
(third party w/o enclosures) 

Ms. Christina Markell-Balleza 
Chief Compliance Officer/ 
General Counsel 
South Texas Money Management, Ltd. 
100 West Olmos Drive, Suite 101 
San Antonio, Texas 78212 
(third party w/o enclosures) 


