GREG ABBOTT

March 27, 2013

Ms. Rachel L. Lindsay

Counsel for the City of McKinney
Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2013-04950

Dear Ms. Lindsay:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 482283 (ORR No. 10-6643).

The City of McKinney (the “city”), which you represent, received a request for the
investigation report related to a specified incident at Daffodils Preschool involving the
requestor’s child." You claim the submitted information is excepted from disclosure under
section 552.108 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.108 of the Government Code provides, in pertinent part, the following:
(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from-

[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime; [or]

'"We note Daffodils Preschool is a day care facility regulated under chapter 42 of the Human Resources
Code. See Fam. Code § 261.201(h) (section 261.201 of Family Code does not apply to investigation of child
abuse or neglect in facility regulated under Human Resources Code chapter 42).
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(2) itis information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication|.]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution; [or]

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication|.]

Gov’t Code § 552.108(a)(1)-(2), (b)(1)-(2). Subsections 552.108(a)(1) and 552.108(b)(1)
are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2).
Subsection 552.108(a)(1) protects information, the release of which would interfere with a
particular pending criminal investigation or prosecution, while subsection 552.108(b)(1)
encompasses internal law enforcement and prosecution records, the release of which would
interfere with law enforcement and prosecution efforts in general. In contrast,
subsections 552.108(a)(2) and 552.108(b)(2) protect information that relates to a concluded
criminal investigation or prosecution that did not result in a conviction or deferred
adjudication. A governmental body that claims an exception to disclosure under
section 552.108 must reasonably explain how and why the exception it claims is applicable
to the information the governmental body seeks to withhold. See id. § 552.301(e)(1)(A); see
also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

You state report number 12-007731 relates to an open and pending criminal investigation by
the city’s police department and, thus, is excepted from disclosure under
subsections 552.108(a)(1) and 552.108(b)(1). You state report number 12-007798 pertains
to a concluded case that did not result in a conviction or deferred adjudication, so as to be
excepted from disclosure under subsections 552.108(a)(2) and 552.108(b)(2). However, we
note report number 12-007731 and report number 12-007798 relate to the same incident.
Thus, because you have provided this office with contradictory information, we find you
have failed to sufficiently demonstrate the applicability of section 552.108 to the information
you seek to withhold. See Gov’t Code § 552.301(e)(1)(A) (governmental body must provide
comments explaining why claimed exceptions to disclosure apply). Therefore, we conclude
the department may not withhold the reports under subsections 552.108(a)(1)
and 552.108(b)(1) or subsections 552.108(a)(2) and 552.108(b)(2) of the Government Code.
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As no other exceptions to disclosure have been raised, the submitted information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Michelle R. Garza

Assistant Attorney General
Open Records Division

MRG/som
Ref: ID# 482283
Enc. Submitted documents

c: Requestor
(w/o enclosures)




