GREG ABBOTT

April 8, 2013
Mr. William M. Buechler

For Flour Bluff Independent School District
Buechler & Associates, P.C.

3660 Stoneridge Road, Suite D-101
Austin, Texas 78746

OR2013-05576
Dear Mr. Buechler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 483474.

The Flour Bluff Independent School District (the “district”), which you represent, received
a request for the entire educational records of a named student. The district received a
second request for thirty-six categories of information relating to bullying, harassment, and
safety at district schools and all documents reflecting the district’s insurance policies and/or
coverage. You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.103 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted representative sample of information.

Initially, we note you have submitted only information related to the first request for
education records of the named student. You have not submitted information responsive to
the second request for information. Although you state the district has submitted a
representative sample of the requested information, we find the submitted information is not
representative of all the types of information to which the requestor seeks access. Please be
advised, this open records letter ruling applies only to the types of information you have
submitted for our review. This ruling does not authorize the district to withhold any
information that is substantially different from the types of information you submitted to this
office. See Gov’t Code § 552.302 (where request for attorney general decision does not
comply with requirements of Gov’t Code § 552.301, information at issue is presumed to be
public). Accordingly, to the extent any information responsive to the second request existed
on the date the district received the request, we assume the district has released it. If the
district has not released any such information, it must do so at this time. See Gov’t Code
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§§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if governmental body
concludes no exceptions apply to requested information, it must release information as soon
as possible).

“Next, you indicate some of the responsive information was the subject of a previous request
for information, as a result of which this office issued OpenRecords Letter No. 2012-11111
(2012). Inthat ruling, we determined, with the exception of the information that an opposing
party has seen or had access to, the district may withhold the submitted information under
section 552.103 of the Government Code. However, the requestor in Open Records Letter
No. 2012-11111 did not have a right of access to the submitted information. The current
requests involve a different requestor with a potential ri ght of access to the requested
information. Thus, we find the circumstances have changed, and the district may not rely on
Open Records Letter No. 2012-11111 as a previous determination. See Open Records
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was
based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes that information is or
is not excepted from disclosure). Accordingly, we will address your arguments against
disclosure.

The United States Department of Education Family Policy Compliance Office has informed
this office the Family Educational Rights and Privacy Act (“FERPA”), section 1232g of
title 20 of the United States Code, does not permit state and local educational authorities to
disclose to this office, without parental or an adult student’s consent, unredacted, personally
identifiable information contained in education records for the purpose of our review in the
open records ruling process under the Act.! Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the Act must not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). You have submitted education records for our
review. Because our office is prohibited from reviewing education records, we will not
address the applicability of FERPA to the submitted records, except to note the requestor’s
clients have aright of access under FERPA to their child’s education records and their right
ofaccess prevails over claims under sections 552.101 and 552.103 of the Government Code.
See20U.S.C. § 1232g(a)(1)(A) (no funds shall be made available to educational agency that
prevents parents of students, who have been in attendance at school, review of student’s
education records); 34 C.F.R. § 99.3; Open Records Decision No. 431 (1985) (information
subject to right of access under FERPA may not be withheld pursuant to statutory
predecessor to Gov’t Code § 552.103); see also Equal Employment Opportunity Comm 'n v.
City of Orange, Tex., 905 F. Supp. 381, 382 (E.D. Tex. 1995) (holding FERPA prevails over

'A copy of this letter may be found on the Office of the Attorney General’s website at
http://Www.oag.state.tx.us/open/20060725usdoe.pdf.
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inconsistent provision of state law). Such determinations under FERPA must be made by
the educational authority in possession of the education records. Therefore, to the extent the
requestor’s client does not have a right of access to the submitted information under FERPA,
we will address your arguments under sections 552.101 and 552.103 of the Government

Code.
Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) appliesin aparticular situation. The test for
meeting this burden is a showing (1) litigation was pending or reasonably anticipated on the
date the governmental body received the request for information, and (2) the requested
information is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
S.W.2d 479, 481 .(Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). A governmental body must meet both prongs of this test for
information to be excepted under section 552.103(a). See ORD 551 at 4.

Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
See Open Records Decision No. 452 at 4 (1986). To establish litigation is reasonably
anticipated, a governmental body must provide this office with “concrete evidence showing
that the claim that litigation may ensue is more than mere conjecture.” Id. Concrete
evidence to support a claim litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party. See Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically contemplated™). In addition, this office has concluded liti gation was reasonably
anticipated when the potential opposing party hired an attorney who made a demand for
disputed payments and threatened to sue if the payments were not made promptly, or when
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an individual threatened to sue on several occasions and hired an attorney. See Open
Records Decision Nos. 346 (1982), 288 (1981). On the other hand, this office has
determined if an individual publicly threatens to bring suit against a governmental body, but
does not actually take objective steps toward filing suit, litigation is not reasonably

~ anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential
opposing party has hired an attorney who makes a request for information does not establish
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983).

You state, prior to the date the district received the request, an attorney representing the
family of a deceased student threatened litigation against the district for the death of their
son. You further state the Rule 202 depositions remain pending. Based on your
representations and our review, we determine the district reasonably anticipated litigation
when it received the request for information. Additionally, we agree the submitted
information relates to the anticipated litigation. We, therefore, conclude the district may
generally withhold Exhibit G under section 552.103 of the Government Code.

We note, however, the potential opposing party to the anticipated litigation has seen or had
access to some of the information. The purpose of section 552.103 is to enable a
governmental body to protect its position in litigation by forcing parties seeking information
relating to the litigation to obtain such information through discovery procedures. See
ORD 551 at 4-5. Thus, once an opposing party has seen or had access to information related
to the litigation, there is no interest in withholding such information from public disclosure
under section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We note
the information we have marked in Exhibit G has been seen or accessed by the potential
opposing party to the anticipated litigation. Therefore, the district may not withhold the
information we have marked in Exhibit G under section 552.103. However, the remaining
information in Exhibit G may be withheld under section 552.103. We note the applicability
of section 552.103 ends once the related litigation has concluded or is no longer reasonably
anticipated. See Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
testmust be established. 7d. at 681-82. The types of information considered hi ghly intimate
or embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at 683. However, the common-law right to privacy is a personal right that
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“terminates upon the death of the person whose privacy is invaded.” Moore v. Charles B.
Pierce Film Enters., 589 S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d nr.e.);
see also Attorney General Opinions JM-229 (1984) (“the ri ght of privacy lapses upon
death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform rule of other jurisdictions that the ri ght of privacy lapses upon death.”); Open
Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). Thus, information
pertaining solely to a deceased individual may not be withheld under section 552. 101 of the
Government Code in conjunction with common-law privacy. Upon review, we find none of
the remaining information in Exhibit G to be highly intimate or embarrassing and not of
legitimate public interest; thus, it may not be withheld under section 552.101.

In summary, to the extent the requestor does not have a ri ght of access under FERPA, and
with the exception of the information we have marked in Exhibit G, the district may withhold
the remaining information in Exhibit G under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
~ responsibilities, please visit our website at http://www.oag state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

David L. Wheelus
Assistant Attorney General
Open Records Division
DLW/dls

Ref: ID# 483474

Enc. Submitted documents

c: Requestor
(w/o enclosures)




