GREG ABBOTT

April 10,2013

Ms. Leticia Brysch

City Clerk

City of Baytown

P.O. Box 424

Baytown, Texas 77522-0424

OR2013-05716
Dear Ms. Brysch:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 483581 (PIR # 639).

The Baytown Police Department (the “department”) received a request for specified policies
and general orders and the personnel files of thirteen named officers. You state the
department will redact certain information pursuant to Open Records Decision No. 684
(2009)." You also state the department has released some of the requested information. You
claim some of the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.108, 552.117, 552.1175, and 552.130 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of information.’

'Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain information, including W-4 forms under section 552.101 of the Government Code in
conjunction with section 6103(a) of title 26 of the United States Code; L-2 and L-3 declarations under
section 552.101 in conjunction with section 1701.306 of the Occupations Code; and an e-mail address of a
member of the public under section 552.137 of the Government Code, without the necessity of requesting an
attorney general decision.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Initially, we note the requestor specifically excluded from her request home telephone
numbers, home addresses, family member information, social security numbers, driver’s
license numbers, and license plate numbers. Thus, these types of information are not
responsive to the present request. We also note you have marked some of the submitted
information as nonresponsive. We have marked additional information that is not responsive
to the present request because it does not consist of the specified policies and general orders
or the requested personnel files. The department need not release nonresponsive information
in response to this request, and this ruling will not address that information.

Next, we must address the department’s procedural obligations under the Act. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. Gov’t
Code § 552.301(b). See Gov’t Code § 552.301(a), (b). In addition, pursuant to
section 552.301(e) of the Government Code, a governmental body is required to submit to
this office within fifteen business days of receiving an open records request: (1) general
written comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. Id.
§ 552.301(e)(1)(A)-(D). In this instance, the department received the instant request on
January 11, 2013. On January 15, 2013, the department provided the requestor with a cost
estimate pursuant to section 552.2615 of the Government Code and, on January 18, 2013,
the requestor complied with section 552.2615 by accepting the charges. See id.
§ 552.2615(a), (b). We note section 552.2615 of the Government Code provides the
submission of an estimate of charges to the requestor does not start over or toll the
governmental body’s deadlines to ask for an attorney general decision under section 552.301.
See id § 552.2615(g) (“The time deadlines imposed by this section do not affect the
application of a time deadline imposed on a governmental body under Subchapter G [of the
Act].”). Thus, the department’s ten-business-day deadline was January 28, 2013, and its
fifteen-business-day deadline was February 4,2012.° The envelope in which the department
submitted its request for a ruling bears a postmark of January 31, 2013, and the envelope in
which the department submitted the information at issue bears a postmark of
February 7, 2013. See id. § 552.308 (describing rules for calculating submission dates of
documents sent via first class United States mail, common or contract carrier, or interagency
mail). Therefore, the department failed to comply with the procedural requirements
mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the

’You inform us the department was closed on January 21, 2013. We note this office does not count
the date the request was received or holidays for the purpose of calculating a governmental body’s deadlines
under the Act.
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information is public and must be released unless a governmental body demonstrates a
compelling reason to withhold the information to overcome this presumption. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ); Open Records Decision No. 630 (1994). Generally, a compelling reason to
withhold information exists where some other source of law makes the information
confidential or where third party interests are at stake. See Open Records Decision No. 150
at 2 (1977). We note section 552.108 of the Government Code is discretionary in nature.
This exception serves only to protect a governmental body’s interests, and may be waived;
as such, it does not constitute a compelling reason to withhold information for purposes of
section 552.302. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977)
(statutory predecessor to section 552.108 subject to waiver). Thus, no portion of the
responsive information may be withheld under section 552.108. You also raise
sections 552.101, 552.102, 552.117, 552.1175, and 552.130 of the Government Code.
Because these sections can provide compelling reasons to withhold information, we will
address the applicability of these sections to the responsive information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 1324a of title 8 of the United States
Code. Section 1324a governs [-9 forms and their related documents. This section provides
an [-9 form and “any information contained in or appended to such form, may not be used
for purposes other than for enforcement of this chapter” and for enforcement of other federal
statutes governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also
8 C.F.R. § 274a.2(b)(4). Upon review, we find none of the responsive information consists
of an I-9 form or related documents. Accordingly, none of the responsive information may
be withheld under section 552.101 on the basis of section 1324a of title 8 of the United
States Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
Texas Commission on Law Enforcement Officer Standards and Education (“TCLEOSE”)
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as
follows:

(a) All information submitted to the [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.
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Occ. Code § 1701.454. Upon review, we find none of the responsive information is subject
to section 1701.454. Accordingly, none of the responsive information may be withheld
under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses section 1703.306(a) of the
Occupations Code, which provides “[a] polygraph examiner, trainee, or employee of a
polygraph examiner, or a person for whom a polygraph examination is conducted or an
employee of the person, may not disclose information acquired from a polygraph
examination to another person[.]” Occ. Code § 1703.306(a)(1). Upon review, we find you
have not established any portion of the responsive information consists of information
acquired from a polygraph examination. Thus, none of the responsive information is
confidential under section 1703.306, and the department may not withhold it under
section 552.101 on that ground.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be met. /d. at 681-82. This office has found that some kinds
of medical information or information indicating disabilities or specific illnesses are
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). This office has also found
that personal financial information not relating to the financial transaction between an
individual and a governmental body is excepted from disclosure under common-law privacy.
See Open Records Decision No. 600 (1992) (public employee’s withholding allowance
certificate, designation of beneficiary of employee’s retirement benefits, direct deposit
authorization, and employee’s decisions regarding voluntary benefits programs, among
others, protected under common-law privacy). However, information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and therefore generally not protected from disclosure under common-law privacy. See Open
Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance and the circumstances of public employee’s resignation or
termination), 423 at 2 (1984).

Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decision No. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects of human affairs, but in
fact touches on matters of legitimate public concern). Information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and, therefore, generally not protected from disclosure under common-law privacy. See
ORDs 470 (public employee’s job performance does not generally constitute employee’s
private affairs), 455 (public employee’s job performance or abilities generally not protected
by privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
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demotion, promotion, or resignation of public employee), 423 at 2 (scope of public employee
privacy is narrow).

Upon review, we conclude the information we have marked is highly intimate or
embarrassing and not of legitimate public concern. Therefore, the department must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010). Upon review, we find the
department must withhold the dates of birth you have marked and the date of birth we have
marked under section 552.102(a) of the Government Code.

You assert some of the remaining information is excepted under section 552.117 of the
Government Code. Section 552.117(a)(2) of the Government Code excepts from public
disclosure a peace officer’s home address and telephone number, social security number,
emergency contact information, and family member information regardless of whether the
peace officer made an election under section 552.024 of the Government Code. Gov’t Code
§ 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by article 2.12
of the Code of Criminal Procedure. We note section 552.117(a)(2) encompasses a peace
officer’s personal cellular telephone and pager numbers if the officer personally pays for the
cellular or pager service. See Open Records Decision No. 670 at 6 (2001); see also Open
Records Decision No. 506 at 5-6 (1998) (Gov’t Code § 552.117 not applicable to cellular
mobile telephone numbers paid for by governmental body and intended for official use).
You state the cellular telephone services pertaining to the cellular telephone numbers you
have marked are paid for by the officers at issue. Upon review, we find the department must
withhold the information you have marked under section 552.117(a)(2) of the Government
Code.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See Gov’'t Code § 552.1175. Section 552.1175 applies, in part, to “peace officers as defined
by Article 2.12, Code of Criminal Procedure.” Id. § 552.1175(a)(1). Upon review, we find
none of the remaining information is subject to section 552.1175, and it may not be withheld
on that basis.

Section 552.130 of the Government Code excepts from disclosure information that relates
to amotor vehicle operator’s license or driver’s license or a motor vehicle title or registration
issued by a Texas agency, or an agency of another state or country. See id. § 552.130(a)(1)-
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(2). Upon review, we find the department must withhold the motor vehicle record
information you have marked under section 552.130 of the Government Code.

We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
department must withhold the information you have marked and the information we have
marked under section 552.102(a) of the Government Code. The department must withhold
the information you have marked under section 552.117(a)(2) of the Government Code. The
department must withhold the information you have marked under section 552.130 of the
Government Code. The remaining information must be released, but any information
protected by copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.
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Ref: ID# 483581
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c: Requestor
(w/o enclosures)



