GREG ABBOTT

April 11,2013

Mr. Jim G. Fox

City Attorney

City of Deer Park

P.O. Box 700

Deer Park, Texas 77536

OR2013-05821
Dear Mr. Fox:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 483806.

The City of Deer Park (the “city”) received a request for the proposals received in response
to the request for proposals for the lease or maintenance of the Battleground Golf Course.
You claim the requested information is excepted from disclosure under section 552.101 of
the Government Code. Because release of the requested information may implicate the
proprietary interests of third parties, you were required to notify the interested third parties
of the request and of their opportunity to submit comments to this office explaining why the
requested information should be withheld from disclosure.! See Gov’t Code § 552.305(d)
(permitting interested third party to submit to attorney general reasons why requested
information should not be released); see also Open Records Decision No. 542 (1990)
(determining that statutory predecessor to section 552.305 permits governmental body to rely
on interested third party to raise and explain applicability of exception to disclosure in certain
circumstances). We have considered the submitted arguments and reviewed the submitted
information.

'The interested third parties are: Billy Casper Golf; Eagle Golf; Foresight Golf, L.L.C.; Kemper
Sports; Sterling Golf; Strong Sports Management, Inc.; and Touchstone Golf, L.L.C.
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Initially, we note portions of the submitted information, which we have marked, are not
responsive to the instant request because they do not consist of the requested proposals. The
city need not release nonresponsive information in response to this request, and this ruling
will not address that information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why information relating to that party should be withheld from public disclosure. See Gov’t
Code § 552.305(d)(2)(B). As of the date of this letter, we have not received comments from
any of the third parties at issue explaining why their information should not be released.
Therefore, we have no basis to conclude any of these third parties have a protected
proprietary interest in the submitted information. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the city may not withhold any of the information at issue on the basis of any
proprietary interest the third parties at issue may have in it.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes.
The city raises section 552.101 in conjunction with section 252.049 of the Local Government
Code, which provides as follows:

(a) Trade secrets and confidential information in competitive sealed bids are
not open for public inspection.

(b) If provided in a request for proposals, proposals shall be opened in a
manner that avoids disclosure of the contents to competing offerors and keeps
the proposals secret during negotiations. All proposals are open for public
inspection after the contract is awarded, but trade secrets and confidential
information in the proposals are not open for public inspection.

Local Gov’t Code § 252.049. This provision merely duplicates the protection
section 552.110 of the Government Code provides to trade secret and commercial or
financial information. As previously stated, we have not received any arguments from any
interested third party establishing the responsive information qualifies as either a trade secret
or confidential commercial or financial information for purposes of section 552.110. See
Gov’t Code § 552.110(a)-(b). Therefore, the city may not withhold any of the responsive
information under section 552.101 of the Government Code in conjunction with
section 252.049 of the Local Government Code.




Mr. Jim G. Fox - Page 3

We note some of the responsive information includes tax return information.
Section 552.101 of the Government Code also encompasses information made confidential
by section 6103(a) of title 26 of the United States Code, which provides that tax return
information is confidential. See 26 U.S.C. § 6103(a)(2), (b)(2)(A), (p)(8); see also Open
Records Decision No. 600 (1992); Attorney General Op. MW-372 (1981). Prior decisions
of this office have held section 6103(a) of title 26 of the United States Code renders tax
return information confidential. See, e.g., Attorney General Opinion H-1274 (1978) (tax
returns). Section 6103(b) defines the term “return information” as “a taxpayer’s identity, the
nature, source, or amount of . . . income, payments, . . . deductions, exemptions, credits,
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax
payments . . . or any other data, received by, recorded by, prepared by,
furnished to, or collected by the Secretary [of the Internal Revenue Service] with respect to
areturn or . . . the determination of the existence, or possible existence, of liability . . . for
any tax, penalty, . . . or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in part, 993
F.2d 1111 (4th Cir. 1993). Therefore, the city must withhold the tax return information we
have marked pursuant to section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license or a motor vehicle title or registration
issued by a Texas agency, or an agency of another state or country.” See Gov’t Code
§ 552.130(a)(1)-(2). Upon review, we find the city must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code.

In summary, the city must withhold the tax return information we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code and the motor vehicle record information we have marked under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

),W/L:/, Jdpd]

Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/som
Ref: ID# 483806
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. W. Douglas White

Billy Casper Golf

8300 Boone Boulevard, Suite 350
Vienna, Virginia 22182

(w/o enclosures)

Mr. Andew Crosson

Vice President Business Development
Kemper Sports

500 Skokie Boulevard, Suite 444
Northbrook, Illinois 60062

(W/o enclosures)

Mr. Dale Formar

EVP Operations

Eagle Golf

4851 LBJ Freeway, Suite 600
Dallas, Texas 75244

(w/o enclosures)
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Mr. Edward J. Miller

Chief Operating Officer
Forsight, LLC

512 East Blanco Road, Suite 100
Boerne, Texas 78006

(w/o enclosures)

Ms. Rene Rangel

Chief Executive Officer

16500 Houston National Boulevard
Houston, Texas 77095

(w/o enclosures)

Mr. Jeff Strong

President

Strong Sports Management, Inc.
7311 Texas Laurel Loop
Kingwood, Texas 77346

(w/o enclosures)

Mr. Stephen T. Harker

President

Touchstone Golf

2009 Rural Road 620 North, Suite 112
Austin, Texas 78734

(w/o enclosures)




