GREG ABBOTT

May 10, 2013

Mr. Stanton Strickland
Associate Commissioner
Texas Department of Insurance
P.O. Box 149104

Austin, Texas 78714-9104

OR2013-06147A
Dear Mr. Strickland:

This office issued Open Records Letter No. 2013-06147 (2013) on April 16, 2013. Since
that date, we have received new information that affects the facts on which this ruling was
based. Consequently, this decision serves as the corrected ruling and is a substitute for the
decision issued on April 16, 2013. See generally Gov’t Code § 552.011 (providing that
Office of Attorney General may issue decision to maintain uniformity in application,
operation, and interpretation of Public Information Act (“Act™)). This ruling was assigned
ID# 491045 (TDI# 135818).

The Texas Department of Insurance (the “department”) received a request for all contracts
between the department and Alvarez & Marsal Insurance Advisory Services, LLC (“A&M”)
executed on or after January 1, 2011. You state some information will be released to the
requestor. You claim a portion of the submitted information is privileged under Texas Rule
of Civil Procedure 192.5. Additionally, you state release of a portion of the submitted
information may implicate the proprietary interests of A&M, although you do not take a
position on the confidentiality of this information. Accordingly, you notified A&M of the
request for information and of its right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have considered the argument you make
and the comments submitted by A&M, and reviewed the submitted information.

Initially, you state a portion of the submitted information is subject to a previous ruling from
this office. In Open Records Letter No. 2012-09290 (2012) we concluded the department
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must withhold the information we marked in A&M’s bid proposal under section 552.110 of
the Government Code and the remaining information must be released. As we have no
indication the law, facts, and circumstances on which the prior ruling was based have
changed, the department must continue to rely on Open Records Letter No. 2012-09290 as
a previous determination and withhold or release the requested information that is subject
to the previous determination. See Open Records Decision No. 673 (2001) (so long as law,
facts, and circumstances on which prior ruling was based have not changed, first type of
previous determination exists where requested information is precisely same information as
was addressed in prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not excepted from disclosure). However,
because the remaining requested information is not encompassed by the previous
determination, we will address your arguments.

Next, we note, and you acknowledge, the submitted information is subject to section 552.022
of the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T)he following categories of information are public information and not
excepted from required disclosure unless made confidential under [the Act]
or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body(.]

Gov’t Code § 552.022(a)(3). The submitted information consists of executed contracts
subject to section 552.022(a)(3). Thus, the submitted contracts must be released unless this
information is made confidential under the Act or other law. See id. The Texas Supreme
Court has held the Texas Rules of Civil Procedure are “other law” that makes information
confidential for purposes of section 552.022. See In re City of Georgetown, 53
S.W.3d 328, 336 (Tex. 2001). Therefore, we will address your claim for the submitted
information under Texas Rule of Civil Procedure 192.5.

Rule 192.5 encompasses the attorney work product privilege. For purposes of
section 552.022 of the Government Code, information is confidential under rule 192.5 only
to the extent that the information implicates the core work product aspect of the work
product privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5 defines
core work product as the work product of an attorney or an attorney’s representative,
developed in anticipation of litigation or for trial, that contains the mental impressions,
opinions, conclusions, or legal theories of the attorney or the attorney’s representative. See
TEX. R. C1v. P. 192.5(a), (b)(1). Accordingly, in order to withhold attorney core work
product from disclosure under rule 192.5, a governmental body must demonstrate that the
material was (1) created for trial or in anticipation of litigation and (2) consists of the mental
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impressions, opinions, conclusions, or legal theories of an attorney or an attorney’s
representative. Id.

The first prong of the work product test, which requires a governmental body to show that
the information at issue was created in anticipation of litigation, has two parts. A
governmental body must demonstrate that (1) a reasonable person would have concluded
from the totality of the circumstances surrounding the investigation that there was a
substantial chance that litigation would ensue, and (2) the party resisting discovery believed
in good faith that there was a substantial chance that litigation would ensue and conducted
the investigation for the purpose of preparing for such litigation. See Nat’l Tank v.
Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or unwarranted fear.” Id. at 204. The second part of the work product test
requires the governmental body to show that the materials at issue contain the mental
impressions, opinions, conclusions, or legal theories of an attorney or an attorney’s
representative. See TEX. R. C1v. P. 192.5(b)(1). A document containing core work product
information that meets both parts of the work product test is confidential under rule 192.5,
provided the information does not fall within the scope of the exceptions to the privilege
enumerated in rule 192.5(c). See Pittsburgh Corning Corp., 861 S.W.2d 423, at 427.

Although you assert the department prepared the contract at issue in anticipation of litigation
related to placing a regulated entity into receivership, upon review we find the information
you have marked in the contract does not constitute mental impressions, opinions,
conclusions, or legal theories of an attorney or an attorney’s representative that were created
for trial or in anticipation of trial. Accordingly, the department may not withhold the
information you have marked under Texas Rule of Civil Procedure 192.5.

A&M asserts portions of the submitted information consists of commercial or
financial information, the release of which would cause the company substantial
competitive harm. Section 552.110(b) protects “[c]Jommercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained]|.]”
Gov’t Code § 552.110(b). This exception to disclosure requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. Id.; see also Open
Records Decision No. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm).

A&M argues release of the hourly rates and the amount of time spent by the employees
named in the submitted contract would cause the company substantial competitive harm.
Upon review, we conclude A&M has established the release of the information at issue
would cause the company substantial competitive injury. Therefore, the department must
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withhold the information we have marked under section 552.110(b) of the Government
Code.

In summary, the department must continue to rely on Open Records Letter No. 2012-09290
as a previous determination and withhold or release the requested information that is subject
to the previous ruling. The department must withhold the information we have marked under
section 552.110 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Eamon D. Briggs 3

Assistant Attorney General
Open Records Division

EDB/som
Ref: ID# 491045
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Lauren Morgan Fincher

Counsel for A&M Insurance Advisory Services
Locke Lord LLP

600 Congress, Suite 2200

Austin, Texas 78701

(w/o enclosures)




