GREG ABBOTT

April 19, 2013

Mr. William M. Buechler
Buechler & Associates, P.C.

3660 Stoneridge Road, Suite D-101
Austin, Texas 78746

OR2013-06412
Dear Mr. Buechler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 484549.

The Krum Independent School District (the “district™), which you represent, received
a request for (1) the service agreement between the district and the Denton County
Co-op, (2) invoices from a named law firm from a specified period of time, (3) individual
counseling records pertaining to the requestor’s daughter, and (4) invoices pertaining to
testimony and travel for a named individual. You state the district has no information
responsive to items two and four of the request.' We understand the district has redacted
information pursuant to the Family Educational Rights and Privacy Act (“FERPA”™),
section 1232¢g of title 20 of the United States Code.> You claim that the submitted

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*We note the United States Department of Education Family Policy Compliance Office (the “DOE™)
has informed this office that FERPA does not permit a state educational agency or institution to disclose to this
office, without parental or an adult student’s consent, unredacted, personally identifiable information contained
in education records for the purpose of our review in the open records ruling process under the Act. See 34
C.F.R. § 99.3 (defining “personally identifiable information™). The DOE has determined that FERPA
determinations must be made by the educational institution from which the education records were obtained.
Because our office is prohibited from reviewing these records to determine whether appropriate redactions
under FERPA should be made, we will not address the applicability of FERPA to the submitted information,
other than to note that parents have a right of access to their own child’s education records. 20 U.S.C.
§ 1232g(a)(1)(A); 34 C.F.R. § 99.3. A copy of the DOE’s letter to this office may be found on the Office of
the Attorney General’s website: http:// www.oag.state.tx.us/open/2006072Susdoe.pdf.

PosT OFFICE Box 12548, AUsTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employmen: Opportunity Employer  Printed on Recycled Paper




Mr. William M. Buechler - Page 2

information is excepted from disclosure under section 552.103 of the Government Code. We
have considered the exception you claim and reviewed the submitted information, a portion
of which is a representative sample.> We have also received and considered comments
submitted by the requestor. See Gov’t Code § 552.304 (providing that member of public
may submit comments stating why information should or should not be released).

We must address the district’s obligations under section 552.301 of the Government Code,
which prescribes the procedures a governmental body must follow in asking this office to
decide whether requested information is excepted from public disclosure. Pursuant to
section 552.301(e), a governmental body must submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e). In this instance, the requestor asserts,
and we agree, the district received the present request for information on February 5, 2013.
See id. § 552.301(c) (stating that a written request includes a request in writing that is sent
to the officer for public information, or the person designated by that officer, by e-mail or
facsimile). You do not inform this office the district was closed during any business days
between February 5, 2013 and February 26, 2013. Therefore, we find the district’s
fifteen-business-day deadline under section 552.301(e) was February 26, 2013. However,
the district did not submit written comments stating why the stated exception applies
and a copy or representative sample of the information requested to this office until
February 27,2013. Consequently, we find the district failed to comply with the requirements
of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id § 552.302; Simmons v.
Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open Records
Decision No. 630 (1994). Generally, a compelling reason exists when third-party interests
are at stake or when information is confidential under other law. Open Records Decision
No. 150 at 2 (1977). Although you raise section 552.103 of the Government Code, this
section is a discretionary exception to disclosure that protects a governmental body’s
interests and may be waived. See Gov’t Code § 552.007; Dallas Area Rapid Transit v.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 542
at 4 (1990) (statutory predecessor to section 552.103 may be waived), 665 at 2 n.5 (2000)
(discretionary exceptions generally). Therefore, the district may not withhold the submitted
information under section 552.103 of the Government Code. As the district claims no other
exception to disclosure, the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the -
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

WY

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/tch

Ref: ID# 484549

Enc. Submitted documents

c: - Requestor
(w/o enclosures)




