
May 13,2013 

Ms. Danielle R. Folsom 
Assistant City Attorney 
Legal Department 
City of Houston 
P.O. Box 368 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Houston, Texas 77001-0368 

Dear Ms. Folsom: 

0R2013-07884 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 487203 (Houston GC No. 20313). 

The City of Houston (the "city") received a request for any documents submitted by NERA 
Economic Consulting ("NERA") detailing the company's work, NERA' s subcontracted work 
and hourly billing, how much NERA' s contract was worth, and bids submitted for the city's 
disparity study. You state you will release some information to the requestor. You claim a 
portion of the submitted information is excepted from disclosure under sections 552.107 
and 552.111 of the Government Code. 1 You also state release of some of the submitted 
information may implicate the proprietary interests ofNERA, Miller3 Consulting, Inc., MGT 
of American, Inc., D Wilson Consulting Group, LLC, Mason Tillman Associates, Ltd., 
Econsult Corporation, Roy Wilkins Center for Human Relations & Social lusticeof The 
University of Minnesota, and Lemond & Ross, LLC. Accordingly, you state, and provide 
documentation showing, you notified these third parties of the request for information and 
oftheir right to submit arguments to this office as to why the information at issue should not 
be released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) 
(statutory predecessor to section 552.305 permits governmental body to rely on interested 

IAlthough you raise sections 552.101, 552.104, 552.113, 552.131, and 552.133 of the Government 
Code, you make no arguments to support these exceptions. Therefore, we assume you have withdrawn your 
claim these sections apply to the submitted information. See Gov't Code §§ 552.301, .302. 
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third party to raise and explain applicability of exception in the Act in certain circumstances). 
We have considered the exceptions you claim and reviewed the submitted information. 

Initially, you acknowledge, and we agree, the city failed to comply with its fifteen-business­
day deadline under section 552.301(e) of the Government Code by its untimely submission 
of a portion of the requested information. Gov't Code § 552.301(e). Pursuant to 
section 552.302 of the Government Code, a governmental body's failure to comply with the 
procedural requirements of section 552.301 results in the legal presumption that the 
requested information is public and must be released unless there is a compelling reason to 
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 
S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ); see also Open Records Decision 
No. 630 (1994). A compelling reasons exists when third-party interests are at stake, or when 
information is confidential by law. Open Records Decision No. 150 (1977). Because third­
party interests are at stake in this instance, we will consider whether the information at issue 
must be withheld under the Act. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice to submit its reasons, if any, as to why information relating to 
that party should not be released. See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis 
letter, we have not received arguments from any of the third parties. Thus, these parties have 
not demonstrated they have a protected proprietary interest in any of the submitted 
information. See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to 
prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
information would cause that party substantial competitive harm), 552 at 5 (1990) (party 
must establishprimafacie case that information is trade secret), 542 at 3. Accordingly, the 
city may not withhold the submitted information on the basis of any proprietary interests 
these third parties may have in the information. 

Section 552.1 07(1) of the Government Code protects information that comes within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a governmental body must demonstrate the information constitutes or 
documents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client governmental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-client privilege does not apply if attorney acting in capacity other than that of 
attorney). Governmental attorneys often act in capacities other than that of professional legal 
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attorney for the government does not demonstrate this element. 
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Third, the privilege applies only to communications between or among clients, client 
representatives, lawyers, lawyer representatives, and a lawyer representing another party in 
a pending' action and concerning a matter of common interest therein. See TEX. R. 
EVID. 503(b)(1). Thus, a governmental body must inform this office of the identities and 
capacities of the individuals to whom each communication at issue has been made. Lastly, 
the attorney-client privilege applies only to a confidential communication, id., meaning it 
was "not intended to be disclosed to third persons other than those to whom disclosure is 
made in furtherance of the rendition of professional legal services to the client or those 
reasonably necessary for the transmission of the communication." Id. 503(a)(5). Whether 
a communication meets this definition depends on the intent of the parties involved at the 
time the information was communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, orig. proceeding). Moreover, because the client may elect to waive 
the privilege at any time, a governmental body must explain the confidentiality of a 
communication has been maintained. Section 552.1 07(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state Exhibit 10 consists of attorney-client privileged correspondence between a city 
attorney, city employees, and representatives ofNERA. You state NERA was hired by the 
city to assist the city's "legal department in development of a disparity study, as a 
requirement of a legal settlement." You further state these communications have been kept 
confidential. Based on your representations and our review, we find you have demonstrated 
the applicability of the attorney-client privilege to the information in Exhibit 10. 
Accordingly, the city may withhold Exhibit 10 under section 552.107(1) ofthe Government 
Code.2 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 of the Government Code encompasses section 6103(a) of title 26 of the 
United States Code. The submitted information contains tax return information.3 Prior 
decisions of this office have held section 61 03( a) of title 26 of the United States Code 
renders tax return information confidential. Attorney General Opinion H-1274 (1978) (tax 
returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). 
Federal courts have construed the term "return information" expansively to include any 
information gathered by the Internal Revenue Service regarding a taxpayer's liability under 
title 26 of the United States Code. See Mallas v. Kalak, 721 F. Supp. 748, 754 
(MD.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Section 6103(b) 
defines the term "return information" as "a taxpayer's identity, the nature, source, or 

2As our ruling is dispositive, we need not address your remaining argument against disclosure. 

3The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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amount of . income, payments, tax withheld, deficiencies, 
overassessments, or tax payments ... or any other data, received by, recorded by, prepared 
by, furnished to, or collected by the Secretary [ofthe Internal Revenue Service] with respect 
to a return or ... the determination of the existence, or possible existence, of liability ... for 
any tax, penalty, ... or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). Upon review, we find 
the city must withhold the 1120S and 1065 forms we have marked under section 552.101 of 
the Government Code in conjunction with section 61 03 oftitle 26 ofthe United States Code. 

Section 552.136(b) of the Government Code states that "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Gov't 
Code § 552.136(b). This office has determined that insurance policy numbers are access 
device numbers for purposes of section 552.136. See id. § 552.136(a) (defining "access 
device"). Therefore, the city must withhold the insurance policy numbers we have marked 
under section 552.136 of the Government Code. 

In summary, the city may withhold Exhibit 10 under section 552.107(1) of the Government 
Code. The city must withhold the tax return information we have marked under 
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of 
the United States Code. The city must withhold the information we have marked under 
section 552.136 of the Government Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

ussaini 
Assistant Attorney General 
Open Records Division 

TH/som 
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Ref: ID# 487203 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Jon Wainright 
Vice President 
NERA Economic Consulting 
1006 East 39th Street 
Austin, Texas 78751 
(w/o enclosures) 

Ms. Sherry J. Williams 
PresidentlCEO 
Miller3 Consulting, Inc. 
84 Peachtree Street NW, Suite 1000 
Atlanta, Georgia 30308 
(w/o enclosures) 

Ms. Michelle Juarez 
Vice President, Finance & Administration 
MGT of America, Inc. 
502 East 11 th Street, Suite 300 
Austin, Texas 78701 
(w/o enclosures) 

Ms. Dierdre D. Kyle 
Principal 
D Wilson Consulting Group, LLC 
Laurel Oaks Plaza 
309-1 Ponce Boulevard 
Jacksonville, Florida 32218 
(w/o enclosures) 

Ms. Eleanor Mason Ramsey 
President 
Mason Tillman Associates, Ltd. 
1999 Harrison Street, Suite 1440 
Oakland, California 94612 
(w/o enclosures) 
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Mr. David L. Crawford 
President 
Econsult Corporation 
3600 Market Street, 6th Floor 
Philadelphia, Pennsylvania 19104 
(w/o enclosures) 

Mr. Samuel L. Myers, Jr. 
Director 
Roy Wilkins Center for Human Relations & Social Justice 
The University of Minnesota 
301-19th Avenue South 
Minneapolis, Minnesota 55455 
(w/o enclosures) 

Mr. Scott Lemond 
Lemond & Ross, LLC 
723 Main Street, Suite 316 
Houston, Texas 77002 
(w/o enclosures) 


