
June 4, 2013 

Ms. Sarah W. Langlois 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Attorney for Harris County Department of Education 
Rogers, Morris & Grover, L.L.P. 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Langlois: 

0R2013-09239 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 489145. 

The Harris County Department of Education (the "department"), which you represent, 
received a request for information confirming whether the department has retained a named 
individual for a specified purpose, the personnel file of a named individual, and any 
information that establishes the rationale for the named individual's rate of pay. You state 
the department has released some of the requested information to the requestor. You state 
the department has redacted information subject to section 552.117 ofthe Government Code 
as permitted by section 552.024(c) of the Government Code. 1 You further state the 
department does not have information responsive to a portion of the request.2 You 

ISection 552.117 of the Government Code excepts from disclosure the home addresses and telephone 
numbers, emergency contact information, social security numbers, and family member information of current 
or former officials or employees ofa governmental body. See Gov't Code § 552.117(a)(1). Section 552.024 
of the Government Code authorizes a governmental body to withhold information subject to section 552.117 
without requesting a decision from this office if the current or former employee or official chooses not to allow 
public access to the information. See id. § 552.024( c). 

2We note the Act does not require a governmental body to release information that did not exist when 
it received a request or create responsive information. See Eeon. Opportunities Dev. Corp. v. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992),555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983). 
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claim portions of the submitted information are excepted from disclosure under 
sections 552.101, 552.102, and 552.111 ofthe Government Code. You also state release of 
some of the submitted information may implicate the interests of the Texas Education 
Agency (the "TEA"). Accordingly, you state you have notified the TEA of the request for 
information and of its right to submit arguments to this office as to why the submitted 
information should not be released.3 See Gov't Code § 552.304 (interested party may submit 
comments stating why information should or should not be released). We have considered 
the exceptions you claim and reviewed the submitted representative sample of information.4 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Section 552.101 encompasses section 21.355 of the Education Code, which provides that 
"[a] document evaluating the performance of a teacher or administrator is confidential." 
Educ. Code § 21.355(a). This office has interpreted this section to apply to any document 
that evaluates, as that term is commonly understood, the performance of a teacher or 
administrator. Open Records Decision No. 643 at 3 (1996). In Open Records Decision 
No. 643, we determined that for purposes of section 21.355, the word "teacher" means a 
person who is required to and does in fact hold a teaching certificate under subchapter B of 
chapter 21 of the Education Code and who is engaged in the process ofteaching, as that term 
is commonly defined, at the time of the evaluation. See id. at 4. We also have determined 
that "administrator," for purposes of section 21.355, means a person who is required to and 
does in fact hold an administrator's certificate under subchapter B of chapter 21 of the 
Education Code and is performing the functions of an administrator, as that term is 
commonly defined, at the time of the evaluation. Id. We further determined that "teacher 
interns, teacher trainees, librarians, educational aids and counselors cannot be teachers or 
administrators for purposes of section 21.355." See id. at 5. You state "the positions held 
by [the employee in question] during her employment tenure at [the department] did not 
require her to hold a teacher's certificate[.]" Although the employee in question is certified 
as a teacher, she held the positions and performed the duties of a coordinator and director. 
Further, the evaluations at issue evaluate the employee's performance as a coordinator and 
director. However, you do not inform us the employee at issue is a certified administrator. 
Thus, we find you have not shown how the information at issue evaluates the performance 
of a teacher or administrator for purposes of section 21.355. Accordingly, the department 
may not withhold any portion of the submitted information under section 552.101 of the 
Government Code in conjunction with section 21.355 of the Education Code. 

3As of the date of this letter, we have not received any correspondence from the TEA. 

4We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499(1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (l) contains highly intimate or embarrassing facts, 
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668,685 (Tex. 1976). The types of information considered intimate or embarrassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. However, this office has also found the public has a legitimate interest in 
information relating to employees of governmental bodies and their employment 
qualifications and job performance. See Open Records Decision Nos. 470 at 4 (public has 
legitimate interest in job qualifications and performance of public employees), 405 
at 2-3 (1983) (public has interest in manner in which public employee performs job). Upon 
review, we find you have failed to establish any ofthe information at issue is highly intimate 
or embarrassing. Therefore, the department may not withhold any ofthe information at issue 
under section 552.101 in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database ofthe Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336,348 (Tex. 2010). Upon review, we find the 
department must withhold the information you have marked, in addition to the information 
we have marked, under section 552.102(a) of the Government Code. 

Section 552.1 02(b) excepts from public disclosure "a transcript from an institution of higher 
education maintained in the personnel file of a professional public school employee[.]" 
Gov't Code § 552.1 02(b). We must consider whether the Legislature intended the term 
"professional public school employee" in section 552.1 02(b) to include a coordinator or 
director of Texas LEARNS. 

Section 552.1 02(b) does not define "professional public school employee." When construing 
a statute, a court may consider the circumstances under which the Legislature enacted the 
statute as well as its legislative history. Id. § 311.023(2), (3); City of Rockwall v. 
Hughes, 246 S.W.3d 621, 626 n.6 (Tex. 2008). In 1989, the Legislature passed Senate 
Bill 404 ("S.B. 404") as an amendment to the Act to include the statutory predecessor to 
section 552.102(b). The Senate sponsor ofS.B. 404, Senator Don Henderson, stated before 
the Senate Committee for State Affairs that the bill was a response to "people trying to get 
past a teacher's degree, past a teacher's hiring, ... [and] past a school board's determination 
that a teacher was qualified to teach[.]" Hearing on S.B. 404 Before the Senate Comm. for 
State Affairs, 71st Leg., R.S. (February 27, 1989) (statement of Senator Henderson) 
(recording available from Senate Staff Services Office). During the Senate floor debate of 
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the bill, Senator Henderson further questioned the purpose of "any citizen being able to look 
at any teacher's transcript" because "there are several other means by which we say teachers 
are qualified to teach in this state." !d.; see also Debate on Tex. S.B. 404 on the Floor ofthe 
Senate, 71st Leg., R.S. (March 13, 1989) (statement of Senator Henderson describing 
S.B. 404 as relating to privacy of a teacher's transcript; statement of Senator Caperton 
summarizing S.B. 404 as balancing public's right to know with teacher's right of privacy) 
(recording available from Senate Staff Services Office). In addition, Representative Paul J. 
Hilbert, the House sponsor ofS.B. 404, stated during the debate on the House floor that the 
statute was intended to protect teachers' college transcripts. See Debate on Tex. S.B. 404 on 
the Floor oftheHouse, 71stLeg., R.S. (May 10 and 11, 1989) (statements of Representative 
Hilbert introducing S.B. 404 as applying to transcripts ofteachers) (recording available from 
House Video/Audio Services). Therefore, we believe the legislative history of 
section 552.102(b) shows the Legislature enacted the predecessor statute to 
section 552.1 02(b) to protect the transcripts of only professional educators, rather than the 
transcripts of all public school employees. See Open Records Decision No. 526 (1989) 
(addressing predecessor statute in light of previous lack of exception for "qualifications of 
professional public school employees to teach") (emphasis added). Accordingly, as you have 
not established a coordinator or director of Texas LEARNS is an educator for purposes of 
section 552.1 02(b), this exception is not applicable to the submitted transcripts. 
Accordingly, the department may not withhold any of the information at issue 
under section 552.1 02(b) of the Government Code. See Open Records Decision 
Nos. 470, 467 (1987) (public has legitimate interest in job qualifications, including college 
transcripts, of public employees). 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); see also 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor 
to section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.111 excepts only those internal communications that consist of ad vice, opinions, 
recommendations and other material reflecting the policymaking processes of the 
governmental body. See ORD 615 at 5. A governmental body's policymaking functions do 
not encompass routine internal administrative or personnel matters, and disclosure of 
information about such matters will not inhibit free discussion of policy issues among agency 
personnel. See id.; see also City a/Garland v. The Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (section 552.111 not applicable to personnel-related communications that did 
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not involve policymaking). A governmental body's po1icymaking functions do include 
administrative and personnel matters of broad scope that affect the governmental body's 
policy mission. See Open Records Decision No. 631 at 3 (1995). Further, section 552.111 
does not protect facts and written observations of facts and events that are severable from 
advice, opinions, and recommendations. See ORD 615 at 5. But, if factual information is 
so inextricably intertwined with material involving advice, opinion, or recommendation as 
to make severance of the factual data impractical, the factual information also may be 
withheld under section 552.111. See Open Records Decision No. 313 at 3 (1982). 

This office has also concluded a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to be 
excepted from disclosure under section 552.111. See Open Records Decision No. 559 
at 2 (1990) (applying statutory predecessor). Section 552.111 protects factual information 
in the draft that also will be included in the final version of the document. See id. at 2-3. 
Thus, section 552.111 encompasses the entire contents, including comments, underlining, 
deletions, and proofreading marks, of a preliminary draft of a policymaking document that 
will be released to the public in its final form. See id. at 2. 

Section 552.111 can also encompass communications between a governmental body and a 
third-party consultant. See Open Records Decision Nos. 631(section 552.111 encompasses 
information created for governmental body by outside consultant acting at governmental 
body's request and performing task that is within governmental body's authority), 561 at 9 
(1990) (section 552.111 encompasses communications with party with which governmental 
body has privity of interest or common deliberative process), 462 at 14 (1987) 
(section 552.111 applies to memoranda prepared by governmental body's consultants). For 
section 552.111 to apply, the governmental body must identify the third party and explain 
the nature of its relationship with the governmental body. Section 552.111 is not applicable 
to a communication between the governmental body and a third party unless the 
governmental body establishes it has a privity of interest or common deliberative process 
with the third party. See ORD 561 at 9. 

You claim the deliberative process privilege under section 552.111 for a portion of the 
remaining information. You inform us that pursuant to one or more interloca1 agreement 
between the department and TEA, the department administers several Adult Education 
Programs. We note the information at issue consists of a letter and preliminary report from 
the TEA's Director of Internal Audit to the Senior Director of the Education Services 
Division of the TEA concerning the department's performance of its duties in administering 
the Adult Education Programs. In this instance, the TEA appears to be acting in a regulatory 
capacity. You have failed to demonstrate the department and TEA share a privity of interest 
or common deliberative process. Consequently, the department may not withhold any of the 
information at issue under section 552.111 ofthe Government Code. 
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In summary, the department must withhold the infonnation you have marked, in addition to 
the infonnation we have marked, under section 552. 102 (a) of the Government Code. The 
remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygenera1.gov/open/ 
or! ruling info.shtm1, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public infonnation under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~&V.~. 
J effre~!~ Giles 
Assistant Attorney General 
Open Records Division 

JWG/d1s 

Ref: ID# 489145 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Bill Wilson 
Director of Internal Audit 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 78701 
(w/o enclosures) 


