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June 12,2013 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Elizabeth Hanshaw Winn 
Assistant County Attorney 
County of Travis 
P.O. Box 1748 
Austin, Texas 78767 

Dear Ms. Winn: 

0R2013-09881 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 490549. 

The Travis County Attorney's Office (the "county attorney's office") received two requests 
from the same requestor for information pertaining to three specified cases against a named 
individual. You claim the submitted information is excepted from disclosure under 
sections 552.1 01,552.108, and 552.111 ofthe Government Code, as well as privileged under 
rule 192.5 of the Texas Rules of Civil Procedure. We have considered the submitted 
arguments and reviewed the submitted representative sample of information. 1 

Initially, we note the submitted information consists of completed investigations that are 
subject to section 552.022 of the Government Code. Section 552.022(a)(l) provides for 
required public disclosure of "a completed report, audit, evaluation, or investigation made 
of, for, or by a governmental body[,]" unless the information is excepted from disclosure 
under section 552.108 of the Government Code or is expressly made confidential under the 
Act or other law. See id. § 552.022(a)(l). You seek to withhold some of the submitted 

IWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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information under section 552.111 of the Government Code. However, section 552.111 is 
a discretionary exception and does not make information confidential under the Act. See 
Open Records Decision Nos. 677 at 10-11 (2002) (attorney work product privilege under 
section 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (governmental body may waive section 552.111). Therefore, 
none of the submitted information may be withheld under section 552.111 of the 
Government Code. You also raise the attorney work product privilege found in rule 192.5 
of the Texas Rules of Civil Procedure for a portion of the information at issue. The Texas 
Supreme Court has held the Texas Rules of Civil Procedure are "other law" within the 
meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328,336 (Tex. 2001). 
We will therefore consider your assertion of the attorney work product privilege under 
rule 192.5 of the Texas Rules of Civil Procedure. Because section 552.1 0 1 of the 
Government Code applies to confidential information and information subject to 
section 552.022( a) (1 ) may be withheld under section 552.108 ofthe Government Code, we 
will consider your arguments under sections 552.1 01 and 552.1 08 for the submitted 
information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses information protected by other statutes. 
Section 261.201 ofthe Family Code provides, in part, as follows: 

(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). You state the submitted information relates to an investigation of 
alleged or suspected child abuse or neglect. See id. §§ 261.001 (defining "abuse" and 
"neglect" for purposes of chapter 261 of the Family Code), 1 01.003(a) (defining "child" for 
purposes of this section as person under 18 years of age who is not and has not been married 
or who has not had the disabilities of minority removed for general purposes). Upon review, 
we find some of the submitted information, which we have marked, is subject to chapter 261 
of the Family Code. See id. § 261.001(1)(E) (definition of child abuse includes sexual 
assault and aggravated sexual assault under Penal Code sections 22.011 and 22.021); see also 
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Penal Code § 22.011(c)(1) (defining "child" for purposes of Penal Code sections 22.011 
and 22.021 as person under 17 years of age). You do not indicate the county attorney's office 
has adopted a rule that governs the release ofthis type of information. Therefore, we assume 
no such regulation exists. Given that assumption, we conclude the information we marked 
is confidential pursuant to section 261.201 of the Family Code, and the county attorney's 
office must withhold it under section 552.101 of the Government Code. See Open Records 
Decision No. 440 at 2 (1986) (predecessor statute). However, we find no portion of the 
remaining information is subject to chapter 261 of the Family Code, and the county 
attorney's office may not withhold any of the remaining information under section 552.101 
of the Government Code on that basis. 

You claim the remaining information is subject to section 552.108 ofthe Government Code. 
Section 552.1 08(a)(2) excepts from disclosure information concerning an investigation that 
concluded in a result other than conviction or deferred adjudication. Gov't Code 
§ 552. I08(a)(2). A governmental body claiming section 552.1 08(a)(2) must demonstrate the 
requested information relates to a criminal investigation that has concluded in a final result 
other than a conviction or deferred adjudication. You raise section 552.1 08(a)(2) for the 
remaining information. However, you state the information "pertains to a case that resulted 
in a deferred prosecution agreement, and the deferred prosecution agreement period has not 
concluded." Therefore, we understand should the defendant fail to adhere to the terms ofthe 
agreement, the case could ultimately result in a conviction or deferred adjudication. Because 
you have provided this office with conflicting representations, we are unable to determine 
any portion of the remaining information pertains to a closed case that did not result in 
conviction or deferred adjudication. Thus, we find you have failed to demonstrate the 
applicability of section 552.108(a)(2) to any portion of the remaining information. 
Therefore, none ofthe remaining information may be withheld under section 552.1 08( a)(2) 
of the Government Code. 

Section 552.101 of the Government Code also encompasses information protected by 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CHRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. See id. § 411.083(a). Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI that states obtain from the federal government or 
other states. Open Records Decision No. 565 (1990). The federal regulations allow each 
state to follow its individual laws with respect to the CHRI it generates. See id. 
Section 411.083 of the Government Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that DPS may disseminate this information as 
provided in chapter411, subchapter F of the Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 411. 089(b)( 1). Other entities specified in 
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
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by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.1 01 in conjunction 
with chapter 411, subchapter F of the Government Code. Upon review, we find a portion 
of the remaining information, which we have marked, consists of CHRI that is confidential 
under section 411.083. Thus, the county attorney's office must withhold the information we 
marked under section 552.101 in conjunction with section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
pUblic. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. The doctrine of common-law privacy protects a compilation of an 
individual's criminal history, which is highly embarrassing information, the publication of 
which would be highly objectionable to a reasonable person. Cf United States Dep't of 
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when 
considering prong regarding individual's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one's criminal history). Furthermore, we find a compilation of a private 
citizen's criminal history is generally not of legitimate concern to the public. We note 
records relating to routine traffic violations are not considered criminal history information. 
Cf Gov't Code § 411.082 (2)(B) (criminal history record information does not include 
driving record information). Further, active warrant information or other information 
relating to an individual's current involvement in the criminal justice system does not 
constitute criminal history information for the purposes of section 552.101. See Gov't Code 
§ 411.081(b) (police department allowed to disclose information pertaining to person's 
current involvement in the criminal justice system). This office has found some kinds of 
medical information or information indicating disabilities or specific illnesses are excepted 
from required public disclosure under common-law privacy. See Open Records Decision 
Nos. 455 (1987) (information pertaining to prescription drugs, specific illnesses, operations 
and procedures, and physical disabilities protected from disclosure), 422 (1984), 343 (1982). 
Upon review, we find the information we have marked is highly intimate or embarrassing 
and not oflegitimate public concern. Therefore, the county attorney's office must withhold 
the information we marked under section 552.101 of the Government Code in conjunction 
with common-law privacy. However, we find you have not demonstrated how any of the 
remaining information is highly intimate or embarrassing and not of legitimate public 
concern. Thus, none of the remaining information may be withheld under section 552.101 
in conjunction with common-law privacy. 
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We next address Texas Rule of Civil Procedure 192.5 for the information you have indicated. 
Rule 192.5 encompasses the attorney work product privilege. For purposes of 
section 552.022 ofthe Government Code, information is confidential under rule 192.5 only 
to the extent the information implicates the core work product aspect of the work product 
privilege. See ORD 677 at 9-10. Rule 192.5 defines core work product as the work product 
of an attorney or an attorney's representative, developed in anticipation of litigation or for 
trial, that contains the mental impressions, opinions, conclusions, or legal theories of the 
attorney or the attorney's representative. See TEx. R. Cry. P. 192.5(a), (b)(I). Accordingly, 
in order to withhold attorney core work product from disclosure under rule 192.5, a 
governmental body must demonstrate the material was (1) created for trial or in anticipation 
of litigation and (2) consists of the mental impressions, opinions, conclusions, or legal 
theories of an attorney or an attorney's representative. Id. 

The first prong of the work product test, which requires a governmental body to show the 
information at issue was created in anticipation oflitigation, has two parts. A governmental 
body must demonstrate (l) a reasonable person would have concluded from the totality of 
the circumstances surrounding the investigation there was a substantial chance litigation 
would ensue, and (2) the party resisting discovery believed in good faith there was a 
substantial chance litigation would ensue and conducted the investigation for the purpose of 
preparing for such litigation. See Nat'l Tank v. Brotherton, 851 S.W.2d 193, 207 
(Tex. 1993). A "substantial chance" oflitigation does not mean a statistical probability, but 
rather "that litigation is more than merely an abstract possibility or unwarranted fear." Id. 
at 204. The second part ofthe work product test requires the governmental body to show the 
materials at issue contain the mental impressions, opinions, conclusions, or legal theories of 
an attorney or an attorney's representative. See TEX. R. CIv. P. 192.5(b)(l). A document 
containing core work product information that meets both parts of the work product test is 
confidential under rule 192.5, provided the information does not fall within the scope ofthe 
exceptions to the privilege enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. 
Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

You claim portions of the remaining information were prepared in relation to a Rule 11 
Agreement. See TEX. R. Crv. P. 11. You argue these portions of the submitted information 
consist of attorney core work product that is protected by rule 192.5 of the Texas Rules of 
Civil Procedure. We understand at the time the information at issue was created, the county 
attorney's office was involved in pending civil litigation to which the Rule 11 Agreement 
pertains. The information at issue reveals it was prepared by an assistant county attorney. 
Thus, upon review, we agree the information at issue was created by an attorney for the 
county attorney's office in anticipation of litigation. Accordingly, we find the information 
at issue constitutes core attorney work product. We therefore conclude the county attorney's 
office may withhold the information at issue, which we have marked, under Texas Rule of 
Civil Procedure 192.5. 
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We note some of the remaining information is subject to sections 552.1325 and 552.130 of 
the Government Code.2 Section 552.1325 of the Government Code provides the following: 

(a) In this section: 

(1) "Crime victim" means a person who is a victim as defined by 
Article 56.32, Code of Criminal Procedure. 

(2) "Victim impact statement" means a victim impact statement under 
Article 56.03, Code of Criminal Procedure. 

(b) The following information that is held by a governmental body or filed 
with a court and that is contained in a victim impact statement or was 
submitted for purposes of preparing a victim impact statement is confidential: 

(1) the name, social security number, address, and telephone number 
of a crime victim; and 

(2) any other information the disclosure of which would identify or 
tend to identify the crime victim. 

Id. § 552.1325. The definition of a victim under article 56.32 of the Code of Criminal 
Procedure includes an individual who suffers physical or mental harm as a result of 
criminally injurious conduct. Crim. Proc. Code § 56.32(a)(lO), (11). The remaining 
information includes a victim impact statement as defined by article 56.03 of the Code of 
Criminal Procedure that was completed by the victim in the specified case, as well as 
information submitted for purposes of preparing a victim impact statement. See id. § 56.03. 
The information at issue reflects the victim suffered economic and mental harm as a result 
ofthe criminally injurious conduct. Thus, we find the individual who completed the impact 
statement is a victim for purposes of article 56.32, and thus is a crime victim for purposes 
of section 552.1325. See id § 56.32(a)(2)(D). We have marked information that consists 
of the name, social security number, address, and telephone number of a crime victim, and 
information that identifies or tends to identify the crime victim. Accordingly, the county 
attorney's office must withhold the information we marked under section 552.1325 of the 
Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 

2The Offi~e ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the county attorney's 
office must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. 

In summary, the county attorney's office must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code, the information we marked under section 552.101 of the Government Code in 
conjunction with section 411.083 of the Government Code, and the information we marked 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
The county attorney's office may withhold the information we marked under Texas Rule of 
Civil Procedure 192.5. The county attorney's office must withhold the information we 
marked under section 552.1325 of the Government Code and the motor vehicle record 
information we marked under section 552.130 of the Government Code. The remaining 
information must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

SincU~Y1~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

3We note the infonnation being released contains social security numbers. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552. 147(b). 
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Ref: ID# 490549 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 



DAVIDA ESCAMILLA, 
Travis County Attorney, 

Plaintiff, 

v. 

Cause No. D-1-GV-13-000561 

IN THE DISTRICT COURT 

20Jst JUDICIAL DISTRICT 

GREG ABBOTI', AITORNEY GENERAL ' 
OF TEXAS, TRAVIS COUNTY, TEXAS 

Defendant. 

AGREED FINAL ,JUDGMENT 

This cause is an action under the Public Infonnation Act (PIA), Tex. Gov't Code 

ch. 552, in which David A Escamilla, Travis County Attorney (County Attorney), sought 

to withhold certain information from public disclosure. All matters in controversy 

between Plaintiff, the County Attorney, and Defendant, Greg Abbott, Attorney General 

of Texas, (Attorney General) arising out if this lawsuit have been resolved by settlement, 

a copy of which is attached hereto as Exhibit "A", and the parties agree to the entry and 

filing of an Agreed Final Judgment. 

Tex4S Government Code section 552.325(d) requires the Court to allow a 

requestor a reasonable period of time to intervene after notice is attempted by the 

Attorney General. The Attorney General represents to the Court that, in compliance 

with Tex. Gov't Code § 552.325(c), the Attorney General sent a certified letter to the 

requestor, Mr. Duane Daniels, on 0 <...,.... • l \ 2013, informing him of 

the setting of this matter on the uncontested docket on this date. The requestor was 

informed of the parties' agreement allowing the County Attorney to withhold the 

information at issue. The requestor was also informed of his right to intervene in the 



suit to contest the withholding of this information. A copy of the certified mail receipt is 

attached to this motion. 

The requestor has not filed a motion to intervene. Tex. Gi>v't Code § 552·325( d) 

requires the Court to allow a requestor a reasonable period to intervene after notice is 

attempted by the Attorney General. A copy of the certified mail receipt is attached to 

this agreed final judgment. 

After considering the agreement of the parties and the law, the Court is of the 

opinion that entry of an agreed final judgment is appropriate, disposing of all claims 

between these parties. 

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED THAT: 

1. The County Attorney and the Attorney General have agreed that in 

accordance with the PIA and under the facts presented, the infonnation at issue, the 

deferred prosecution agreement pertaining to Thomas Shuller, can be withheld from the 

requestor pursuant to Tex. Govt. Code Section 552.108(a)(2). 

2. All court cost and attorney fees are taxed against the parties incurring the same; 

3· All relief not expressly granted is denied; and 

4· This Agreed Final Judgment finally disposes of all claims between the County 

Attorney and the Attorney General and is a final judgment. 

SIGNED the 

Agreed Fioa1 Judgment 
cause No. D-1-GV-13-ooo561 

day of_...Orc""'--to.::.::::...:..;blr-;:..;;..!.... __ _,, 2013. 

Page2of3 



R.LABADIE 
Qf'A1~~!l .. No. 11784853 
Assistant County Attorney 
P.O. Box 1748 
Austin, Texas 78767-1748 
Telephone: {512) 854-9513 
Facsimile: (512) 854-48o8 

ATI'ORNEY FOR PLAINTIFF 

Agreed Final Judgment 
Cause No. D-t-GV-13-ooo561 

.....,.,,.& .... ERLY HS 
State Bar No. 24044140 
Chief, Open Records Litigation 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
Telephone: {512) 475-4195 
Facsimile: (512) 320-0167 

ATI'ORNEY FOR DEFENDANT 
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