GREG ABBOTT

July 3, 2013

Mr. Robert Henneke

Kerr County Attorney

700 Main Street Suite BA-103
Kerrville, Texas 78028

OR2013-11387
Dear Mr. Henneke:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 492228.

The Kerr County Sheriff’s Office (the “sheriff’s office”) received a request for reports
pertaining to a specified business and a named individual during a specified period of time.
You state the sheriff’s office has released some information to the requestor. You claim the
submitted information is excepted from disclosure under section 552.108 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

Section 552.108 of the Government Code provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if: ‘

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) itis information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication].]
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Gov’t Code § 552.108(a)(1), (2). We note the protections offered by subsection
552.108(a)(1) and 552.108(a)(2) of the Government Code are, generally, mutually exclusive.
Section 552.108(a)(1) generally applies to information that pertains to criminal
investigations or prosecutions that are currently pending, while section 552.108(a)(2)
protects law enforcement records that pertain to criminal investigations and prosecutions
that have concluded in final results other than criminal convictions or deferred
adjudications. A governmental body claiming section 552.108(a)(1) must reasonably
explain how and why the release of the requested information would interfere with law
enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977). A governmental body that claims section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See Gov’t Code
§§ 552.108(a)(2), .301(e)(1)(A).

You have submitted report numbers 2010-09251 and 2010-09317 and state one pertains to
an active criminal investigation and one pertains to a criminal investigation that did not result
in conviction or deferred adjudication. However, you do not identify which report is pending
and which is closed. Thus, we find you have failed to demonstrate the applicability of
section 552.108 to this information. See id. § 552.301(e)(1)(A), .301(e)(2) (governmental
body must label information to indicate which exceptions apply to which parts of
information). Accordingly, the sheriff’s office may not withhold any of the information at
issue under section 552.108 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101.) Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. This office has found that some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). This office also has found that personal
financial information not related to a financial transaction between an individual and a
governmental body is intimate and embarrassing and of no legitimate public interest. See
Open Records Decision Nos. 600, 545 (1990), 523 (1989), 373 (1983) (sources of income
not related to financial transaction between individual and governmental body protected

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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under common-law privacy). We note common-law privacy protects the interests of
individuals, not those of corporate and other business entities. See Open Records Decision
Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy is
designed primarily to protect human feelings and sensibilities, rather than property, business,
or other pecuniary interests); see also United States v. Morton Salt Co., 338 U.S. 632, 652
(1950) (cited in Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [ 14th
Dist.] 1989), rev’d on other grounds, 796 S.W.2d 692 (Tex. 1990)) (corporation has no right
to privacy). We also note the public has a legitimate interest in knowing the details of a
crime. See Lowe v. Hearst Communications, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting
a “legitimate public interest in facts tending to support an allegation of criminal activity”
(citing Cinelv. Connick, 15F.3d 1338, 1345-46 (1994)). Determinations under common-law
privacy must be made on a case-by-case basis. See Open Records Decision No. 373 at 4
(1983); Indus. Found., 540 S.W.2d at 685 (whether matter is of legitimate interest to public
can be considered only in context of each particular case).

Upon review, we find the information we have marked is highly intimate or embarrassing
information of no legitimate public interest. Therefore, the sheriff’s office must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy. As youraise no other exceptions against disclosure
of the remaining information, it must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

-

/

Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACV/ag
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Ref: ID# 492228
Enc. Submitted documents

c: Requestor
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