GREG ABBOTT

July 24, 2013

Mr. Ronald J. Bounds

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2013-12790
Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 494114 (City File No. 257).

The City of Corpus Christi (the “city”) received a request for: (1) all investigatory records
relating to the investigation and disciplinary action of current or former city detention center
(the “CDC”) employees during a specified time period; (2) credential or licenses required to
serve as an employee at the CDC; (3) training programs required for CDC employees; and
(4) communications related to the settlement of lawsuits related to incidents that allegedly
occurred at the CDC during a specified time period. You claim the submitted information
is excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we must address the city’s procedural obligations under the Act. Section 552.301
ofthe Government Code describes the procedural obligations placed on a governmental body
that receives a written request for information that it wishes to withhold. Pursuant to
section 552.301(b), the governmental body must ask for the attorney general’s decision and
state the exceptions that apply within ten business days after receiving the request. See Gov’t
Code § 552.301(b). You state the city received the request for information on April 8,2013.
You further state the city provided the requestor with a written itemized estimate of the
charges for responding to the request and required full payment of those charges as a bond
pursuant to sections 552.2615 and 552.263 of the Government Code on April 22,2013. See
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id. §§ 552.2615 (providing governmental body shall provide requestor with estimate of
charges if charges exceed $40), .263(a) (governmental body may require deposit or bond for
payment of anticipated costs in certain instances if governmental body provides requestor
with written itemized statement). In response to the itemized statements, the requestor
modified his request on April 29, 2013, agreeing to seek access to instead of copies of the
requested information. See id. § 552.263(e) (if governmental body requires deposit or bond
for anticipated costs pursuant to section 552.263, request for information is considered to
have been received on date governmental body receives deposit or bond); see also City of
Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental entity,
acting in good faith, requests clarification or narrowing of unclear or over-broad request for
public information, 10-day period to request attorney general ruling is measured from date
request is clarified or narrowed). You do not inform us the city was closed for any business
days between April 29, 2013, and May 13, 2013. Thus, the city’s ten-business-day deadline
was May 13, 2013. The envelope in which the city submitted its request for a ruling bears
a postmark of May 15, 2013. See Gov’t Code § 552.308 (describing rules for calculating
submission dates of documents sent via first class United States mail, common or contract
carrier, or interagency mail). Therefore, the city failed to comply with the procedural
requirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information is public and must be released unless a governmental body demonstrates a
compelling reason to withhold the information to overcome this presumption. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ); Open Records Decision No. 630 (1994). Generally, a compelling reason to
withhold information exists where some other source of law makes the information
confidential or where third party interests are at stake. See Open Records Decision No. 150
at 2 (1977). You raise section 552.101 of the Government Code. Furthermore, we note
portions of the submitted information are subject to sections 552.102, 552.117, 552.1175,
552.130, 552.136, and 552.137 of the Government Code.! Because these sections can
provide compelling reasons to withhold information, we will address the applicability of
these sections to the submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. See id. at 681-82. The type of information considered intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has also concluded personal financial information not relating
to a financial transaction between an individual and a governmental body is generally
intimate or embarrassing. See Open Records Decision No. 600 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care). However, there is a
legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision Nos. 600 at 9 (information
revealing that employee participates in group insurance plan funded partly or wholly by
governmental body is not excepted from disclosure), 545 (1990) (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy). This office has also determined that a public
employee’s net pay is protected by common-law privacy even though it involves a financial
transaction between the employee and the governmental body. See Attorney General
Opinion GA-0572 at 3-5 (2007) (stating that net salary necessarily involves disclosure of
information about persenal financial decisions and is background financial information about
a given individual that is not of legitimate concern to the public). We note, however, the
public generally has a legitimate interest in information that relates to public employment
and public employees. See Open Records Decision Nos. 542 (1990), 470 at 4 (public has
legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation or public employees), 432 at 2 (1984) (scope of public employee privacy is
narrow). Upon review, we find the information we have marked and indicated is highly
intimate or embarrassing and of no legitimate public interest. Accordingly, the city must
withhold this information under section 552.101 of the Government Code in conjunction
with common-law privacy. However, upon review, we find you have not demonstrated how
the remaining information is highly intimate or embarrassing and not of legitimate public
concern. Thus, none of the remaining information may be withheld under section 552.101
of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 1703.306 of the Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:
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(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. Upon review, we find a portion of the remaining information, which
we have marked, constitutes information that was acquired from a polygraph examination
and is, therefore, within the scope of section 1703.306. It does not appear the requestor falls
into any of the categories of individuals who are authorized to receive the polygraph
mformation under section 1703.306(a). Accordingly, the city must withhold the polygraph
information we have marked in the submitted information under section 552.101 of the
Government Code in conjunction with section 1703.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses information protected by
section 773.091 of the Health and Safety Code, which provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
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occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). The remaining information contains records made
and maintained by emergency medical services personnel. Upon review, we find
section 773.091 is applicable to the information we have marked. Thus, with the exception
of the information subject to section 773.091(g), which is not confidential, the city must
withhold the marked EMS records under section 552.101 of the Government Code in
conjunction with section 773.091(b) of the Health and Safety Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010). Upon review, we find the city
must withhold the dates of birth we have marked under section 552.102(a) of the
Government Code.

Some of the remaining information is subject to section 552.117 of the Government Code.
Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, social security
number, and family member information of a peace officer, as defined by article 2.12 of the
Code of Criminal Procedure, regardless of whether the peace officer complies with
section 552.024 of the Government Code or section 552.1175 of the Government Code.
Gov’t Code § 552.117(a)(2). We note section 552.117(a)(2) also encompasses a peace
officer’s cellular telephone number, unless the cellular service is paid for by a governmental
body. See Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor to
section 552.117 not applicable to cellular telephone numbers provided and paid for by
governmental body and intended for official use). In this instance, it is unclear whether the
employees whose information is at issue are currently licensed peace officers as defined by
article 2.12. Accordingly, if the employees at issue are currently licensed peace officers as
defined by article 2.12, then the city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code; however, the city must withhold the marked
cellular telephone number only if a governmental body did not pay for the service.

In the event the employees at issue are not licensed peace officers, then the information we
have marked may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this
information be kept confidential under section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(1). Whether a particular piece of information is protected by
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section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117(a)(1) onbehalf of current or former officials or employees
onlyifthese individuals made a request for confidentiality under section 552.024 prior to the
date on which the request for this information was made. Section 552.117(a)(1) also
encompasses a cellular telephone number, unless the cellular service is paid for by a
governmental body. See ORD 506 at 5—~7. To the extent the employees timely elected to
keep such information confidential under section 552.024, the city must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. If the
employees did not make a timely election under section 552.024, the city may not withhold
the information we have marked under section 552.117(a)(1) of the Government Code.
However, the city may only withhold the marked cellular telephone number only if a
governmental body did not pay for the service.

Some of the remaining information may be subject to section 552.1175 of the Government
Code. Section 552.1175 of the Government Code protects the home address, home
telephone number, emergency contact information, date of birth, social security number, and
family member information of certain individuals, when that information is held by a
governmental body in a non-employment capacity and the individual elects to keep the
information confidential. See Act of May 26, 2013, 83rd Leg., R.S., H.B. 1632, § 3 (to be
codified as an amendment to Gov’t Code § 552.1175). Section 552.1175 applies, in part, to
“peace officers as defined by Article 2.12, Code of Criminal Procedure.” Gov’t Code
§ 552.1175(a)(1). Some of the remaining information consists of the home address,
telephone number, and date of birth of an individual who is listed as a police officer. We
have marked information pertaining to the individual at issue not held in an employment
capacity that may be subject to section 552.1175. It is unclear whether this individual is
currently licensed peace officer as defined by article 2.12. Accordingly, if the individual
whose information we have marked is currently a licensed peace officer and elects to restrict
access to the information pertaining to him in accordance with section 552.1175(b), the city
must withhold the marked information under section 552.1175 of the Government Code. If
the individual is not currently licensed or did not elect to restrict access to the information
pertaining to him in accordance with section 552.1175(b), the city may not withhold the
information at issue under section 552.1175 of the Government Code.?

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state or another state or country [or] a motor vehicle title or registration issued by an agency
of this state or another state or country[.]” Id. § 552.130(a)(1)-(2). Upon review, we find

*Regardless of the applicability of sections 552.117 or 552.1175 of the Government Code, we note
section 552.147(b) of the Government Code permits a governmental body to redact a living person’s social
security number without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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the city must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code.?

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
seeid. § 552.136(a) (defining “access device”). Uponreview, we find the city must withhold
the account number we have marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses at issue are not excluded by subsection (c). Therefore, the city must
withhold the personal e-mail addresses we have marked under section 552.137 of the
Government Code, unless the owners affirmatively consent to their public disclosure.

In summary, the city must withhold the information we have marked and indicated under
section 552.101 of the Government Code in conjunction with common-law privacy,
section 1703.306 of the Occupations Code, and, with the exception of the information
subject to section 773.091(g), which is not confidential, section 773.091(b) of the Health and
Safety Code. The city must withhold the dates of birth we have marked under
section 552.102(a) of the Government Code. Ifthe employees at issue are currently licensed
peace officers as defined by article 2.12, and the cellular telephone service is not paid for by
a government body, then the city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. However, if the employees at issue are no
longer licensed peace officers, the city must withhold the information we marked under
section 552.117(a)(1) of the Government Code, to the extent the employees timely elected
to keep such information confidential under section 552.024 of the Government Code and
the cellular telephone service is not paid for by a government body. If the individual whose
information we have marked is currently a licensed peace officer and elects to restrict access
to the information pertaining to him in accordance with section 552.1175(b) of the
Government Code, the city must withhold the information we have marked under
section 552.1175 of the Government Code. The city must also withhold the information we
have marked under sections 552.130 and 552.136 of the Government Code. The city must
withhold the e-mail addresses we have marked under section 552.137 of the Government

*Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Act of May 6, 2013, 83rd Leg., R.S., S.B. 458, § 1 (to be codified as an amendment to Gov’t Code
§ 552.130(c)). Ifa governmental body redacts such information, it must notify the requestor in accordance with
section 552.130(¢e). See Gov’t Code § 552.130(d), (e).
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Code, unless the owners affirmatively consent to their public disclosure. The city must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral. gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

%ﬂM@&%TVO"Tm

Cynthia G. Tynan
Assistant Attorney General
Open Records Division
CGT/akg

Ref: ID# 494114

Enc. Submitted documents

c: Requestor
(w/o enclosures)




