GREG ABBOTT

August 6, 2013

Ms. Ylise Janssen

Senior School Law Attorney

Legal Services Department

Austin Independent School District
1111 West Sixth Street, Suite A240
Austin, Texas 78703

OR2013-13599
Dear Ms. Janssen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 495516.

The Austin Independent School District (the “district™) received a request for seven
categories of information. You claim the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the Family Educational Rights and Privacy
Act (“FERPA”), 20 U.S.C. § 1232g, does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.'! Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must
not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable information™ is disclosed. See 34 C.F.R. § 99.3
(defining “personally identifiable information™). You have submitted unredacted education

'A copy of this letter may be found on the Office of the Attorney General’s website:
hitp:/www.oag state . us/open/2000072 5usdoe.pdf.
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records for our review. Because our office is prohibited from reviewing these education
records to determine whether appropriate redactions under FERPA have been made, we
will not address the applicability of FERPA to any of the submitted records.
See 20 U.S.C. § 1232¢g(a)(1)(A). Such determinations under FERPA must be made by the
educational authority in possession of such records.” However, we will consider your
arguments against disclosure of the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes,
such as section 58.007 of the Family Code. Section 58.007(c) provides as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Juvenile law enforcement records relating to delinquent conduct or
conduct indicating a need for supervision that occurred on or after September 1, 1997 are
confidential under section 58.007. See id. § 51.03(a), (b) (defining “delinquent conduct” and
“conduct indicating a need for supervision™). For purposes of section 58.007(c), “child”
means a person who is ten years of age or older and under seventeen years of age at the time
of the reported conduct. See id § 51.02(2). You seek to withhold Exhibit C pursuant to
section 58.007. Upon review, we find some of the information at issue consists of law
enforcement records of a child that involves delinquent conduct or conduct indicating a need
for supervision that occurred after September 1, 1997. It does not appear any of the
exceptions in section 58.007 apply. Therefore, the district must withhold the information we
have marked in Exhibit C under section 552.101 of the Government Code in conjunction

?In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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with section 58.007(c) of the Family Code.” However, we note records of an internal
investigation do not constitute juvenile law enforcement records for purposes of
section 58.007(c). Therefore, we find you have failed to demonstrate how any of the
remaining information at issue consists of juvenile law enforcement records for purposes of
section 58.007(c), and the district may not withhold any of the remaining information under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 21.355 of the Education
Code, which provides that “[a] document evaluating the performance of a teacher or
administrator is confidential.” Educ. Code § 21.355. In Open Records Letter
No. 643 (1996), this office interpreted section 21.355 to apply to any document that
evaluates, as that term is commonly understood, the performance of a teacher or
administrator. ORD 643. We have determined that for purposes of section 21.355, the word
“teacher” means a person who is required to and does in fact hold a teaching certificate under
subchapter B of chapter 21 of the Education Code and who is engaged in the process of
teaching, as that term is commonly defined, at the time of the evaluation. Id. at4. We have
determined the word “administrator” for purposes of section 21.355 means a person
who (1) is required to, and does in fact, hold an administrator’s certificate under
subchapter B of chapter 21 of the Education Code, and (2) is performing the functions of an
administrator, as that term is commonly defined, at the time of the evaluation. Id. In
addition, the Third Court of Appeals has held a written reprimand constitutes an evaluation
for purposes of section 21.355 because “it reflects the principal’s judgment regarding [a
teacher’s] actions, gives corrective direction, and provides for further review.” Abbott v.
North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.).

You state Exhibit D constitutes an evaluation concerning a district employee. You state, and
provide documentation demonstrating, at the time of this evaluation the employee at issue
was certified as an administrator and was performing the functions of an administrator.
Upon review, we find the information we have marked is confidential under section 21.355
and must be withheld under section 552.101. However, we find the remaining information
does not constitute an evaluation of the employee’s performance as a teacher or an
administrator for the purposes of section 21.355. Thus, the district may not withhold the
remaining information under section 552.101 in conjunction with section 21.355.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be met. Id. at 681-82. This office has found common-law

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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privacy generally protects the identifying information of juvenile offenders.
See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 58.007(c). Upon review, we
find some of the remaining information in Exhibit D is highly intimate or embarrassing and
of no legitimate public interest. Accordingly, the district must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why the release
of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1),. 301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706(Tex. 1977). We
note section 552.108 is generally not applicable to the records of an internal affairs
investigation that is purely administrative in nature and does not involve the investigation
or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519
(Tex. App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). However, you state
the remaining information in Exhibit C pertains to an active criminal investigation and
prosecution. Based on your representation, we conclude the release of the information at
issue would interfere with the detection, investigation, or prosecution of crime. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975) (court delineates law enforcement interests that are present in active cases),
writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, we find the district may
withhold the remaining information in Exhibit C under section 552.108(a)(1) of the
Government Code.

In summary, the district must withhold the information we have marked in Exhibit C under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code. The district must withhold the information we have marked in Exhibit D under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code and common-law privacy. The district may withhold the remaining
information in Exhibit C under section 552.108(a)(1) of the Government Code. The district
must release the remaining information in Exhibit D.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerel

Nneka Kanu
Assistant Attorney General
Open Records Division

NK/bhf
Ref: ID# 495516
Enc. Submitted documents

c: Requestor
(w/o enclosures)




