
December 3, 2013 

Ms. Alison Burton 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 

Dear Ms. Burton: 

OR2013-20887 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yourrequest was 
assigned ID# 507290. 

The City of Odessa (the "city") received a request for "responses [to the city's request for 
proposals] for brackish water solutions." You claim the requested information is excepted 
from disclosure under sections 552.104, 552.110, and 552.113 of the Government Code. 
Further, you state the requested information may implicate the proprietary interests of the 
following third parties: Abengoa Water USA, L.L.C. ("Abengoa"); Aquifer Group, L.L.C.; 
Oscar Renda Contracting; Odessa Area Water Supply Corporation; Salt ofthe Earth Energy, 
L.L.C.; Texas Aqua Partners; US Waterworks; and West Texas Water Partners. 
Accordingly, you inform us the city notified the third parties of the request and of their right 
to submit comments to this office as to why the requested information should not be released 
to the requestor. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (determining that statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception to disclosure under the Act in certain circumstances). We have received comments 
from Abengoa. We have considered the submitted arguments and reviewed the submitted 
information. 

Initially, we address the city's obligations under section 552.301 of the Government Code, 
which prescribes the procedures a governmental body must follow in asking this office to 
decide whether requested information is excepted from public disclosure. Pursuant to 
section 552.30l(e) ofthe Government Code, a governmental bodymustsubmitto this office 
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within fifteen business days of receiving an open records request (1) written comments 
stating the reasons why the stated exceptions apply that would allow the information to be 
withheld, (2) a copy of the written request for information, (3) a signed statement or 
sufficient evidence showing the date the governmental body received the written request, 
and ( 4) a copy of the specific information requested or representative samples, labeled to 
indicate which exceptions apply to which parts of the documents. See Gov't Code 
§ 552.301(e). The city received the request for information on September 18, 2013. 
Accordingly, the city's fifteen-business day deadline was October 9, 2013. However, you 
did not submit a copy of the specific information requested until November 19, 2013. 
Accordingly, we conclude the city failed to comply with the procedural requirements 
mandated by section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 ofthe Government Code results in the legal 
presumption the requested information is public and must be released unless a compelling 
reason exists to withhold the information from disclosure. Id. § 552.302; Simmons v. 
Kuzmich, 166S.W.3d342,350(Tex.App.-FortWorth2005,nopet.);Hancockv. StateBd. 
of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists 
where some other source of law makes the information confidential or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). 

Because the city has failed to comply with the requirements of the Act, the city has waived 
its argument under section 552.104 of the Government Code, which is a discretionary 
exception that does not make information confidential under the Act. See Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 (1999) 
(untimely request for decision resulted in waiver of discretionary exceptions), 592 (1991) 
(governmental body may waive statutory predecessor to section 552.1 04). Accordingly, the 
city may not withhold the submitted information under section 5 52.104. However, because 
third party interests and the remaining exceptions you raise can provide compelling reasons 
to withhold information, we consider whether any of the submitted information may be 
excepted under the Act 

Section 552.113 of the Government Code provides, in relevant part, as follows: 

(a) Information is excepted from [required public disclosure under the Act] 
if it is: 

(2) geological or geophysical information or data, including maps 
concerning wells, except information filed in connection with an 
application or proceeding before an agency[.] 
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Gov't Code § 552.113(a)(2). In Open Records Decision No. 627 (1994), this office 
concluded section 552.113(a)(2) protects from public disclosure only (i) geological and 
geophysical information regarding the exploration or development of natural resources that 
is (ii) commercially valuable. ORD 627 at 3-4 (overruling rationale of Open Records 
Decision No. 504 (1988)). The decision explained the phrase "information regarding the 
exploration or development of natural resources" means "information indicating the presence 
or absence of natural resources in a particular location, as well as information indicating the 
extent of a particular deposit or accumulation." /d. at 4 n.4. However, section 5 52.113( a)(2) 
does not except general geological information about a particular location that is unrelated 
to the "presence or absence of natural resources." In order to be commercially valuable for 
purposes of Open Records Decision No. 627 and section 552.113, information must not be 
publicly available. See Open Records Decision No. 669 (2000). Upon review, we find 
neither the city nor Abengoa has demonstrated any of the submitted information is 
commercially valuable geological or geophysical information regarding the exploration of 
or development of natural resources. Accordingly, the city may not withhold any of the 
submitted information under section 552.113 of the Government Code. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305( d) to submit its reasons, if any, as to why 
requested information relating to that party should be withheld from disclosure. See Gov't 
Code§ 552.305(d)(2)(B). As of the date of this letter, only Abengoa has submitted to this 
office reasons explaining why the requested information should not be released. 
Consequently, the remaining third parties have provided this office with no basis to conclude 
that their responsive information is excepted from disclosure. See id. § 552.110(b) (to 
prevent disclosure of commercial or financial information, party must show by specific 
factual or evidentiary material, not conclusory or generalized allegations, that it actually faces 
competition and that substantial competitive injury would likely result from disclosure); 
Open Records Decision Nos. 552 at 5 (1990) (party must establish prima facie case that 
information is trade secret), 542 at 3. Accordingly, we conclude the city may not withhold 
any portion of the submitted information relating to the remaining third parties that did not 
submit arguments to this office on the basis of any third party proprietary interest. 

Abengoa asserts that its information was submitted to the city based on a promise of 
confidentiality. However, information is not confidential under the Act simply because the 
party submitting the information to a governmental body anticipates or requests that it be 
kept confidential. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 
(Tex. 197 6). Thus, a governmental body cannot, through an agreement or contract, overrule 
or repeal provisions of the Act. Attorney General Opinion JM-672 (1987); Open Records 
Decision Nos. 541 at 3 (1990) ("[T]he obligations of a governmental body under [the 
predecessor to the Act] cannot be compromised simply by its decision to enter into a 
contract."), 203 at 1 (1978) (mere expectation of confidentiality by person supplying 
information does not satisfy requirements of statutory predecessor to section 552.110). 
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Consequently, unless the information at issue falls within an exception to disclosure, it must 
be released, notwithstanding any expectations or agreement specifying otherwise. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 ofthe Government Code encompasses information 
protected by other statutes. Abengoa raises section 552.101 in conjunction with 
section 252.049 of the Local Government Code, which provides as follows: 

(a) Trade secrets and confidential information in competitive sealed bids are 
not open for public inspection. 

(b) If provided in a request for proposals, proposals shall be opened in a 
manner that avoids disclosure of the contents to competing offerors and keeps 
the proposals secret during negotiations. All proposals are open for public 
inspection after the contract is awarded, but trade secrets and confidential 
information in the proposals are not open for public inspection. 

Local Gov't Code § 252.049. This provision merely duplicates the protection 
section 552.110 of the Government Code provides to trade secret and commercial or 
financial information. Therefore, we will address Abengoa' s arguments with respect to 
section 252.049 of the Local Government Code under section 552.110 of the Government 
Code. 

Abengoa claims its information is excepted from public disclosure under section 552.104 of 
the Government Code, which excepts "information that, if released, would give advantage 
to a competitor or bidder." Gov't Code § 552.104(a). This exception protects the 
competitive interests of governmental bodies such as the city, not the proprietary interests 
of private parties such as Abengoa. See Open Records Decision No. 592 at 8 (1991) 
(discussing statutory predecessor). In this instance, the city has waived its arguments under 
section 552.104. Therefore, the city may not withhold any of Abengoa's information under 
section 552.104 ofthe Government Code. 

Abengoa also raises section 552.105 of the Government Code, which excepts from disclosure 
information relating to: 

(1) the location of real or personal property for a public purpose prior to 
public announcement of the project; or 

(2) appraisals or purchase price of real or personal property for a public 
purpose prior to the formal award of contracts for the property. 
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Gov't Code § 552.105. We note section 5 52.105 is a discretionary exception that protects 
only the interests of a governmental body, as distinguished from exceptions that are intended 
to protect the interests of third parties. See Open Records Decision Nos. 564 at 2 (1990) 
(statutory predecessor to section 552.105 designed to protect governmental body's planning 
and negotiating position with respect to particular transactions), 357 at 3 (1982), 310 at 2 
(1982) ( statutorypredecessor to section 552.105 protects information relating to the location, 
appraisals, and purchase price of property to be purchased by governmental body for public 
purpose); see also ORD 522. As the city does not raise section 552.105, we find this section 
does not apply to the submitted information. See ORD 564 (governmental body may waive 
statutory predecessor to section 552.1 05). Accordingly, the city may not withhold any ofthe 
submitted information on this basis. 

Although the city argues the submitted information is excepted under section 5 52.110 of the 
Government Code, that exception is designed to protect the interests ofthird parties, not the 
interests of a governmental body. Thus, we do not address the city's arguments under 
section 552.110. However, Abengoa also asserts some of its information is excepted from 
disclosure under section 552.11 O(b) ofthe Government Code, which protects"[ c ]ommercial 
or financial information for which it is demonstrated based on specific factual evidence that 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained[.]" Gov't Code§ 55 2.11 O(b ). This exception to disclosure requires 
a specific factual or evidentiary showing, not conclusory or generalized allegations, that 
substantial competitive injury would likely result from release of the information at issue. 
ld.; see also ORD 661 at 5 (to prevent disclosure of commercial or financial information, 
party must show by specific factual evidence, not conclusory or generalized allegations, that 
release of requested information would cause that party substantial competitive harm). 

In advancing its arguments, Abengoa appears to rely in part on the test pertaining to the 
applicability of the section 552(b)(4) exemption under the federal Freedom of Information 
Act to third-party information held by a federal agency, as announced in National Parks & 
Conservation Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974). The National Parks 
test provides commercial or financial information is confidential if disclosure of information 
is likely to impair a governmental body's ability to obtain necessary information in future. 
National Parks, 498 F.2d at 765. Although this office once applied the National Parks test 
under the statutory predecessor to section 552.110, that standard was overturned by the Third 
Court of Appeals when it held National Parks was not a judicial decision within the meaning 
of former section 552.110. See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. 
App.-Austin 1999, pet. denied). Section 552.11 O(b) now expressly states the standard to 
be applied and requires a specific factual demonstration that the release of the information 
in question would cause the business enterprise that submitted the information substantial 
competitive harm. See ORD 661 at 5-6 (discussing enactment of section 552.110(b) by 
Seventy-sixth Legislature). The ability of a governmental body to continue to obtain 
information from private parties is not a relevant consideration under section 552.110(b). 
!d. Therefore, we will consider only Abengoa' s interest in its information. 
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Upon review, we find Abengoa has demonstrated portions of its information consist of 
commercial or financial information, the release of which would cause substantial 
competitive harm. Therefore, the city must withhold the information we marked, including 
pricing information, under section 552.11 O(b) ofthe Government Code. However, Abengoa 
has made only conclusory allegations that the release of any of the remaining information 
would result in substantial harm to its competitive position. See Open Records Decision 
Nos. 661 (for information to be withheld under commercial or financial information prong 
of section 552.110, business must show by specific factual evidence that substantial 
competitive injury would result from release of particular information at issue), 5 09 at 5 
(1988) (because costs, bid specifications, and circumstances would change for future 
contracts, assertion that release of bid proposal might give competitor unfair advantage on 
future contracts is too speculative), 319 at 3 (1982) (information relating to organization and 
personnel, professional references, market studies, and qualifications are not ordinarily 
excepted from disclosure under statutory predecessor to section 552.11 0), 175 at 4 (1977) 
(resumes cannot be said to fall within any exception to the Act). Accordingly, none of 
Abengoa' s remaining information may be withheld under section 552.11 O(b ). 

We note portions of the submitted information may be protected by copyright. A custodian 
of public records must comply with the copyright law and is not required to furnish copies 
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. !d.; see Open Records Decision No. 109 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. Thus, in 
releasing the submitted information, any information protected by copyright may only be 
released in accordance with copyright law. 

In summary, the city must withhold the information we have marked under 
section 552.11 O(b) ofthe Government Code. The remaining information must be released; 
however, any information subject to copyright may only be released in accordance with 
copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 



Ms. Alison Burton - Page 7 

providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

CN/dls 

Ref: ID# 507290 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Joaquin Abaurre Benjumea 
Abengoa Water USA, L.L.C. 
2600 Via Fortuna, Suite 220 
Austin, Texas 78746 
(w/o enclosures) 

Aquifer Group, L.L.C. 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 

Oscar Renda Contracting 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 
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Odessa Area Water Supply Corp. 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 

Salt of the Earth Energy, L.L.C. 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 

Texas Aqua Partners 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 

US Waterworks 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 

West Texas Water Partners 
c/o Ms. Alison Burton 
Senior Assistant City Attorney 
City of Odessa 
P.O. Box 4398 
Odessa, Texas 79760-4398 
(w/o enclosures) 


