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December 3, 2013

Mr. James G. Nolan .
Open Records Attorney The ruling you have requested has been

Texas Comptroller of Public Accounts amended as a result of litigation and has
P.O. Box 13528 been attached to this document.
Austin, Texas 78711-3528

OR2013-20928
Dear Mr. Nolan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 507350 (CPA ORTS# 9474453136 and CPA ID# 9499093038).

The Texas Comptroller of Public Accounts (the “comptroller’s office”) received a request
for the responses to and scoring matrix from request for proposals number 206g. The
comptroller’s office received a second request from a different requestor for the responses
to request for proposals number 206g and the current contract with Business Ink, Co.

(“Business Ink”™) for mail services. You inform us you have released some information to
both requestors. Although you take no position on the public availability of the submitted
information, you state the submitted information may implicate the proprietary interests of
third parties. Accordingly, youinform us, and provide documentation showing, you notified
Business Ink and PrintMailPro.com (“PrintMailPro”) of the request and of their right to
submit comments to this office as to why the submitted information should not be released
to the requestor. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542
(1990) (determining that statutory predecessor to section 552.305 permits governmental body
to rely on interested third party to raise and explain applicability of exception to disclosure
under the Act in certain circumstances). We have received comments from Business Ink.
We have considered the submitted arguments and reviewed the submitted information.

Initially, you acknowledge, and we agree, the comptroller’s office did not comply with the
procedural requirements of section 552.301 of the Government Code in regards to the first
request for information. See Gov’t Code § 552.301(b), (¢). Pursuant to section 552.302 of
the Government Code, a governmental body’s failure to comply with the requirements of
section 552.301 of the Government Code results in the legal presumption the requested
information is public and must be released unless a compelling reason exists to withhold the
information from disclosure. Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350

PosTt OFFICE Box 12548, AusTiN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer + Printed on Recycled Paper




Mr. James G. Iilolan - Page 2

(Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381
(Tex. App—Austin 1990, no writ); see also Open Records Decision No. 630 (1994).
Generally, a compelling reason to withhold information exists where some other source of
law makes the information confidential or where third-party interests are at stake. Open
Records Decisibn No. 150 at 2 (1977). Because third-party interests and section 552.136 of
the Government Code can provide compelling reasons to withhold information, we will
consider whettéer any of the responsive information may be excepted under the Act.’

Next, we note‘an interested third party is allowed ten business days after the date of its
receipt of the ngernrnental body’s notice under section 552.305(d) of the Government Code
to submit its reasons, if any, as to why information relating to that party should be withheld
from public dlsclosure See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we
have not received comments from PrintMailPro on why the company’s submitted
information should not be released. Therefore, we have no basis to conclude PrintMailPro
has a protected proprietary interest in the submitted information. See id. § 552.110; Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the comptroller’s office may not withhold any portion
of the submitted information on the basis of any proprietary interest PrintMailPro may have
in it.

Business Ink asserts portions of its submitted information are marked confidential. However,
information is: not confidential under the Act simply because the party submitting the
information anticipates or requests that it be kept confidential. See Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body
cannot, through an agreement or contract, overrule or repeal provisions of the Act. See
Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990)
(“[T]he obligations of a governmental body under [the predecessor to the Act] cannot be
compromised {simply by its decision to enter into a contract.”), 203 at 1 (1978) (mere
expectation of iponﬁdentiality by person supplying information does not satisfy requirements
of statutory predecessor to section 552.110). Consequently, unless the information falls
within an exception to disclosure, it must be released, notwithstanding any expectations or
agreement specifying otherwise.

Business Ink raises section 552.101 of the Government Code. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
However, Business Ink has not directed our attention to any law, nor are we aware of any

'"The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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law, under which any of the submitted information is considered to be confidential for
purposes of section 552.101 of the Government Code. See Open Records DecisionNos. 611
at 1 (1992) (common-law privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987)
(statutory confidentiality). Accordingly, none of Business Ink’s submitted information may
be withheld onfthe basis of section 552.101 of the Government Code.

Section 552.110 of the Government Code protects (1) trade secrets, and (2) commercial or
financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. See Gov’t Code § 552.110(a)-(b).
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. /d. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts, which
holds a trade secret to be:

any foriula, pattern, device or compilation of information which is used in

one’s business, and which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be a formula for a

chemical compound, a process of manufacturing, treating or preserving

materials, a pattern for a machine or other device, or a list of customers. It

differs:from other secret information in a business . . . in that it is not

simply*information as to single or ephemeral events in the conduct of the

business . ... A trade secret is a process or device for continuous use in the

operation of the business. . . . [It may] relate to the sale of goods or to other

operations in the business, such as a code for determining discounts, rebates

or other concessions in a price list or catalogue, or a list of specialized

customers, or a method of bookkeeping or other office management.
RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade
secret, this office considers the Restatement’s definition of trade secret as well as the
Restatement’s list of six trade secret factors.> This office must accept a claim that

*The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret

(1} the extent to which the information is known outside of [the company);

(2) the extent to which it is known by employees and other involved in [the company’s]
business; :

(3) the eXtent of measures taken by [the company] to guard the secrecy of the information;
(4) the villue of the information to [the company] and [its] competitors;

(5) the athount of effort or money expended by [the company] in developing the information;
(6) the egse or difficulty with which the information could be properly acquired or duplicated
by other§7

RESTATEMENT OFX\;I‘ORTS § 757 cmt. b; see Open Records Decision Nos. 319 at 2 (1982), 306 at 2 (1982), 255
at 2 (1980).
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information subject to the Act is excepted as a trade secret if a prima facie case for the
exception is made and no argument is submitted that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable unless
it has been shown that the information meets the definition of a trade secret and the necessary
factors have been demonstrated to establish a trade secret claim. Open Records Decision
No. 402 (1983).

Section 552. IIO(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). ThlS exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id.; see also ORD 661 at 5-6.

Business Ink contends some of its information is commercial or financial information,
release of which would cause the company substantial competitive harm. Upon review, we
find Business Ink has established some of its information, which we have marked, constitutes
commercial or financial information, the disclosure of which would cause the company
substantial competitive harm. Accordingly, the comptroller’s office must withhold the
information we have marked under section 552.110(b) of the Government Code.* However,
upon review, we find Business Ink has not established any of its remaining information
constitutes commercial or financial information, the disclosure of which would cause the
company substantial competitive harm. Accordingly, the comptroller’s office may not
withhold any of the remaining information under section 552.110(b) of the Government
Code. ’

Further, we also find Business Ink has failed to demonstrate how any portion of its remaining
information meets the definition of a trade secret, nor have they demonstrated the necessary
factors to establish a trade secret claim for the remaining information. See ORD 402
section 552. llﬂ(a) does not apply unless information meets definition of trade secret and
necessary factors have been demonstrated to establish trade secret claim). Therefore, the
comptroller’s office may not withhold any of Business Ink’s remaining information pursuant
to section 552.110(a) of the Government Code.

Section 552.136(b) of the Government Code states “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). This office has determined an insurance policy number is an access device for
purposes of section 552.136. See Open Records Decision No. 684 at 9 (2009). Therefore,

*As our ruling is dispositive, we need not address Business Ink’s remaining argument against
disclosure of this information.

&
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the comptrollef»"s office must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code.*

In summary, the comptroller’s office must withhold the information we have marked under
section 552.110(b) of the Government Code and the insurance policy numbers we have
marked under section 552.136 of the Government Code. The comptroller’s office must
release the remaining information to the requestors.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and respensibilities, please visit our website at http://www.texasattornevgeneral. gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, ¢

Kathgyn R. Mattingly
Assistant Attorney General
Open Records Division

2,

KRM/som 1
i
Ref: ID# 507350

Enc. Submitted documents

H
i

c: 2 Requestors
(w/o enclosures)

e

i

*Section 552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). Ifa'governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(¢). See id § 552.136(d), (e).
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Mr. Peter D. Kennedy

Counsel for Business Ink

Graves Dougherty Hearon & Moody, P.C.
401 Congress Avenue, Suite 2200
Austin,;Texas 78701

(w/o eli:plosures)

Mr. Ke.ith Daboub
President/CEO

PrintMailPro

2500 McHale Court, Suite 100
Austin, Texas 78753

(w/o enclosures)
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Filed in The District Court
of Travis County, Texas

BC Nov 23 205
At A:1Y A,

felva L. Price, District Clerk

‘ CAUSE NO. D-1-GN-14-000019
' BUSINESS INK, COMPANY,

IN THE DISTRICT COURT
Plaintiff,
V.
353rd JUDICIAL DISTRICT
SUSAN COMBS,

TEXAS COMPTROLLER OF PUBLIC

ACCOUNTS, and GREG ABBOTT,

ATTORNEY GENERAL OT TEXAS,
Defendants.

§
8
8
§
§
§
8
§
§ - .
§ TRAVISCOUNTY, TEXAS
AGREED FINAL JUDGMENT

This is an open records lawsuit brought under the Public Informati
Tex. Gov't Code ch. 552, in which Plaintiff Business Ink, Company (Busin
suit against Defendants Ken Paxton, Attorney General of Texas (the Attorr
and Glenn Hegar, Texas Comptroller of Public Accounts (the Comptroller)
Attorney General Open Records Letter Ruling OR2013-20928 (2013).
sought the withholding of certain information held by the Comptroller. 4
controversy arising out of this lawsuit have been resolved, and the partics
entry and filing of an agreed final judgment,

Texas Government Code section s52.325(d) requires the Court
requestor of information a reasonable period of time to intervene after rec
of the proposed settlement, The Attorney General represents to the C

compliance with Tex. Gov't Code: § 552.325(c), the Attorney General se

certified letter .to requestor Mr. Keith Daboub on October 26, 201

! Greg Abbott was. named defendant in his official capacity as Texas Attorney

Paxton became Texas Attorney General on January 5, 2015, and is now the appropriate d
cause.

* Susan Combs was named defendant in her official capacily as Texas Compt
Accounts, Glenn Hegar became Texas Comptroller on January 5, 2015, and is now {
defendant in this cause.

OF

e

on Act (PIA),
ess Ink) filed
1ey General),!
.2 challenging
Business Ink
Al matters in

s agree to the

to allow the
eiving notice
ourt that, in
it notice by

5, providing

- Geheral., Ken
efendant in this

roller of Public
he appropriate

2403658.1




DC BK15327 PG125

reasonable notice of this setting. The requestor was informed of the parti

that the Comptroller must withhold portions of the information at issue i

es’ agreement

n this suit, as

agreed upon between the parties. The requestor was also informed o‘f his right to

intervene in the suit to contest the withholding of the information. The

reqitestor has

neither informed the parties of his intention to intervene, nor has a plea in intervention

been filed.

After considering the agreement of the parties-and the law, the C

opinion that entry of an agreed final judgment is appropriate, disposing

between these parties in this suit.

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED TH/

1,

in accordance with the PIA and under the facts presented, portions of the i

issue, as indicated by a redacted copy of the information at issue pre

Comptroller by Business. Ink, are-excepted from disclosure pursuant to Te

§ 552.104 (hereinafteﬁ, the Excepted Information);

2, The Comptroller must withhold the Ex(:epted Information

Business Ink, the Attorney General, and thie Comptroller hay

ourt is of the

of all claims

AT
e agreed that,
nformation at

wided to the

x. Gov't Code

described in

Paragraph 1 of this order, as well as those portions of the information at iLsu'e found to

be confidential by Open Records Letter Ruling OR2013-20928, and

remaining information at issue to the requestor;

release the ,

3. All-court costs and attorney fees are taxed against the parties incurri ng the
same;

4. All relief not expressly granted is denied; and
Agreed Final Judgment
Cause No, D-1-GN-14-000019 Pagezof 4

2403658.1
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5. This Agreed Final Judgment finally disposes of all claims between

Business Ink, the Attorney General, and the Comptroller in this cause, pnd is a final

U

MATTHEW R. ENTSMIN(:ER_' ‘
NO. State Bar No. 24059723
Michelle Alcala Assistant Attorney General

judgment.

SIGNED this Z & day of NWY\ b(,ﬁ , 2015,

JUDGE PREJIDING

State Bar 24040403 Open Records Litigation
Graves, Dougherty, Hearon & Moody, P.C. Administrative Law Division
401 Congress, Suite 2200 P.0. Box 12548, Capitol Station
Austin, Texas 78701 Austin, Texas 78711-2548
Telephone: (512) 480-5764 Telephone: (512) 475-4151
Facsimile: (512) 536-9908 Facsimile: (512) 457-4686
pkennedy@gdhm.com matthew.entsminger@texasattorneygeneral.gov
ATTORNEY FOR PLAINTIFF BUSINESS INK, ATTORNEY FOR DEFENDANT KEN PAXTON,
COMPANY ATTORNEY GENERAL OF TEXAS

%/7 /ﬁ P

ANN HARTLEY

State Bar No. 09157700
Assistant Attorney General _
Financial Litigation and Charitable
Trusts Division

P.O. Box 12548

Austin, Texas 78711-2548

Telephone: (512) 936-1313
Facsimile: (512) 477-2348
ann.hartley@texasattorneygeneral.gov

Agreed Final Judgment
Cause No. D-1-GN-14-600019 Pagegof 4
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ATTORNEY FOR DEFENDANT GLENN
HEGAR, TEXAS COMPTROLLER OF PUBLIC
ACCOUNTS

Settlement Agreement
Cause No. D-1-GN-12-009747
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