GREG ABBOTT

December 11, ?01 3

Mr. Michael L. Garza
Assistant District Attorney
County of Hidalgo

100 North Closner, Room 303
Edinburg, Texas 78539

OR2013-21477
Dear Mr. Garéé:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Y our request was
assigned ID# 508086 (2013-0048-DA).

The Hidalgo County Sheriff’s Office (the “sheriff’s office™) received a request for records
pertaining to a named individual, and information pertaining to a specified incident. You
state you do not have information responsive to a portion of the request.’ You claim the
submitted information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information,

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, eithericonstitutional,' statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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reasonable person. Cf U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
a compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. However, information that refers to an individual solely as a victim, witness, or
involved person is not private as criminal history and may not be withheld under
section 552.101 on that basis.

The present request requires the sherifl’s office to compile unspecified law enforcement
records concerning the named individual. We find this request for unspecified law
enforcement records implicates the named individual’s right to privacy. Therefore, to the
extent the sheriff’s office maintains law enforcement records depicting the named individual
as a suspect, arrestee, or criminal defendant, the sheriff’s office must withhold any such
information under section 552.101 of the Government Code in conjunction with
common-law privacy.

However, we note you have submitted information in which the named individual is not
depicted as a suspect, arrestee, or criminal defendant. This information does not implicate
the privacy intérests of the individual and may not be withheld as a compilation of criminal
history. Accordingly, we will address your arguments against disclosure of this information.

Section 552.101 of the Government Code also encompasses section 58.007 of the Family
Code. luvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007 of the Family Code. You assert the
remaining information is subject to this section. However, we note section 58.007 is
inapplicable in this instance because the conduct at issue occurred in 1991. Accordingly, we
will address your argument under former section 51.14 of the Family Code.

Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the Family Code
provided for the confidentiality of juvenile law enforcement records pertaining to conduct
occurring before January 1, 1996. Former section 51.14(d) was continued in effect for
that purpose. - See Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995
Tex. Gen. Laws 2517, 2591. Former section 51.14 provided, in relevant part:

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and
except:for files and records relating to a charge for which a child is
transfetred under Section 54.02 of this code to a criminal court for
prosecution, the law-enforcement files and records are not open to public
inspection nor may their contents be disclosed to the public, but inspection
of the files and records is permitted by:

i(1) a juvenile court having the child before it in any proceeding;
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‘(2) an attorney for a party to the proceeding; and

(3) law-enforcement officers when necessary for the discharge of their
ofﬁmal duties.

Fam. Code § 5,1 .14 (repealed 1995). A “child” is defined as a person who was ten years of
age or older and under seventeen years of age at the time of the conduct. See id. § 51.02(2).
Incident report number 91-10397 pertains to an incident that occurred prior to
January 1, 1996, and the listed suspect was ten years of age or older and under seventeen
years of age at the time of the offense. Further, the requestor does not fall within one of the
categories in former section 51.14(d) under which inspection of the records would be
permitted. Thus, the sheriff’s office must withhold incident report number 91-10397 and its
related information, which we have marked, under section 552.101 of the Government Code
in conjunction with former section 51.14(d) of the Family Code.

In summary, to the extent the sheriff’s office maintains law enforcement records depicting
the named individual as a suspect, arrestee, or criminal defendant, the sheriff’s office must
withhold any such information under section 552.101 of the Government Code in
conjunction with common-law privacy. The department must withhold incident report
number 91-10397 and its related information, which we have marked, under section 552.101
of the Government Code in conjunction with former section 51.14(d) of the Family Code.
This letter ruliijg is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental ‘body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely

Thana Hussaini
Assistant Attorney General
Open Records Division

TH/som
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Ref:  ID# 508086
Enc. Submitted documents

c: Requestor
(w/o enclosures)




