GREG ABBOTT

January 3, 2014

Mr. Stan O. Springerley

Civil Assistant District Attorney

Smith County

100 North Broadway Avenue, Fourth Floor
Tyler, Texas 75702

OR2014-00214
Dear Mr. Springerley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 509911.

The Smith County Sheriff’s Department (the “department”) received a request for all jail
visitation logs relating to a named individual from September 1, 1998 to September 1, 2000.
You assert the department is not required to comply with this request pursuant to
section 552.028 of the Government Code. In the alternative, you claim the requested
information is excepted from disclosure under sections 552.101, 552.103 and 552.108 of the
Government Code. We have considered your arguments and reviewed the submitted
representative sample of information.'

We first address your claim that the department is not required to comply with the instant
request for information. Section 552.028 of the Government Code provides as follows:

(a) A governmental body is not required to accept or comply with a request
for information from:

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(1) an individual who is imprisoned or confined in a correctional
facility; or

(2) an agent of that individual, other than that individual’s attorney
when the attorney is requesting information that is subject to
disclosure under this chapter.

(b) This section does not prohibit a governmental body from disclosing to an
individual described by Subsection (a)(1), or that individual’s agent,
information held by the governmental body pertaining to that individual.

Gov’t Code § 552.028. Thus, under section 552.028, a governmental body has discretion to
release requested public information to an individual who is imprisoned or confined ina
correctional facility or to such an individual’s agent, unless the agent is the individual’s
attorney. See id. § 552.028(a)(2); Hickman v. Moya, 976 S.W.2d 360 (Tex.
App.—Waco,1998). In this instance, the requestor identifies himself as an attorney
representing an individual in his post-conviction habeas corpus proceedings.
Section 552.028(a)(2) of the Government Code requires the department to “accept or comply
with a request for information” from an inmate’s attorney, “when the attorney is requesting
information that is subject to disclosure under this chapter.” This provision, however, does
not provide the attorney with any greater right of access to information than any other
member of the public. As such, we conclude section 552.028 is inapplicable in this instance,
and the department must comply with the request for information.

Next, we note the information you have marked Exhibit B-2 is not responsive to the instant
request because it does not involve the named individual. The department need not release
non-responsive information in response to this request, and this ruling will not address that
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses constitutional privacy. Constitutional
privacy consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal
matters. Open Records Decision No. 455 at 4(1987). The first type protects an individual’s
autonomy within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. /d The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).
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This office has applied privacy to protect certain information about incarcerated individuals.
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v.
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, this office held those individuals who
correspond with inmates possess a “first amendment right . . . to maintain communication
with [the inmate] free of the threat of public exposure.” This office ruled this right would
be violated by the release of information that identifies those correspondents because such
arelease would discourage correspondence. See ORD 185. The information at issue in this
ruling was the identities of individuals who had corresponded with inmates. In Open
Records Decision No. 185, our office found that “the public’s right to obtain an inmate’s
correspondence list is not sufficient to overcome the first amendment right of the inmate’s
correspondents to maintain communication with him free of the threat of public exposure.”
Id. Tmplicit in this holding is the fact that an individual’s association with an inmate may be
intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our office
determined inmate visitor and mail logs that identify inmates and those who choose to visit
or correspond with inmates are protected by constitutional privacy because people who
correspond with inmates have a First Amendment right to do so that would be threatened if
their names were released. ORD 430. Further, we recognized inmates had a constitutional
right to visit with outsiders and could also be threatened if their names were released. See
also ORD 185. The rights of those individuals to anonymity were found to outweigh the
public’s interest in this information. Id.; see ORD 430 (list of inmate visitors protected by
constitutional privacy of both inmate and visitors). We have marked the identifying
information of individuals who visited with the requestor’s client when he was an inmate.
Although the requestor is the authorized representative of the inmate at issue, we note the
requestor does not have a right of access to the marked information under section 552.023
of the Government Code because the constitutional rights of the other parties are also
implicated. See ORD 430. Accordingly, the department must withhold the information we
have marked under section 552.101 in conjunction with constitutional privacy.” Upon
review, we find you have failed to demonstrate how the remaining responsive information
falls within the zones of privacy or implicates an individual’s privacy interests for purposes
of constitutional privacy. Therefore, the department may not withhold any of the remaining
responsive information under section 552.101 on the basis of constitutional privacy.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

*As ourruling on this information is dispositive, we need not address your remaining arguments against
its disclosure.
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(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The governmental body claiming section 552.103 has the
burden of providing relevant facts and documents sufficient to establish the applicability of
section 552.103 to the information it seeks to withhold. To meet this burden, the
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated
on the date of its receipt of the request for information, and (2) the information at issue is
related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.c.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103.
See Open Records Decision No. 551 at 4 (1990).

You state the instant request unreasonably interferes with potential pending federal legal
proceedings related to an underlying state capital conviction. However, you do not explain
the department is a party to pending litigation or reasonably anticipates litigation. Therefore,
we determine the department does not have a litigation interest in the matter for purposes of
section 552.103. See Gov’t Code § 552.103(a); Open Records Decision No. 575 at 2 (1990)
(stating that predecessor to section 552.103 only applies when governmental body is party
to litigation). In such a situation, we require an affirmative representation from the
governmental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103. However, you have
not provided this office with an affirmative representation from a governmental body with
a litigation interest explaining that it seeks to withhold the information at issue pursuant to
section 552.103. Accordingly, no portion of the remaining responsive information may be
withheld under section 552.103 of the Government Code.

You generally claim section 552.108 of the Government Code for the remaining responsive
information. Section 552.108 of the Government Code provides the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;
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(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or
detention officer collected or disseminated under Section411.048; or

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’tCode § 552.108(a)-(b). A governmental body raising section 552.108 must reasonably
explain the applicability of section 552.108. See id. § 552.301(e)(1)(A) (governmental body
must provide comments explaining why exceptions raised should apply to information
requested). You generally raise section 552.108 for the submitted information. A
governmental body claiming subsection 552.108(a)(1) or subsection 552.108(b)(1) must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See id. § 552.108(a)(1), (b)(1); Ex parte Pruitt, 551 S.W.2d 706




Mr. Stan O. Springerley - Page 6

(Tex. 1977). You do not inform us the responsive information pertains to an ongoing
criminal investigation or prosecution, nor have you explained how its release would interfere
with the detection, investigation, or prosecution of crime. Thus, you have failed to
demonstrate the applicability of subsection 552.108(a)(1) or subsection 552.108(b)(1). A
governmental body claiming subsection 552.108(a)(2) or subsection 552.108(b)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See Gov’t Code
§ 552.108(a)(2), (b)(2). You have not explained how the responsive information pertains to
an investigation that concluded in a final result other than a conviction or deferred
adjudication.  Thus, you have failed to demonstrate the applicability of either
subsection 552.108(a)(2) or subsection 552.108(b)(2). Subsection 552.108(a)(3) is also
inapplicable as the information at issue does not relate to a threat against a police officer
collected or disseminated under section 411.048. See id. § 552.108(a)(3). Lastly, you do not
assert the responsive information was prepared by an attorney representing the state or that
it reflects the mental impressions or legal reasoning of an attorney representing the state. See
id. § 552.108(a)(4), (b)(3). Therefore, the department may not withhold the remaining
responsive information under section 552.108 of the Government Code.

In summary, the department must withhold the information we have marked under
section 552.101 in conjunction with constitutional privacy. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787. '

W

Tim Neal
Assistant Attorney General
Open Records Division
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Ref: ID# 509911
Enc. Submitted documents

c: Requestor
(w/o enclosures)




