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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 3, 2014

Ms. Donna L. Johnson
Olson & Olson, L.L.P.
2727 Allen Parkway, Suite 600
Houston, Texas 77019

OR2014-00244
Dear Ms. Johnson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 509865 (Ref: COS13-025).

The City of Stafford (the “city”), which you represent, received a request for (1) all calls for
service to the requestor’s address for a specified time period and (2) police report
number 132640PD. You state the city will redact motor vehicle record information pursuant
to section 552.130(c) of the Government Code.! You claim the submitted information is
excepted from disclosure under sections 552.101 and 552.108 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note the information you have submitted to our office consists only of police
report number 132640PD. To the extent information responsive to the remainder of the
request existed and was maintained by the city on the date the city received the request for
information, we presume the city has released it. If not, the city must do so at this time. See
Gov't Code §§ 552.301, 302; see also Open Records Decision No. 664 (2000) (if
governmental body concludes that no exceptions apply to requested information, it must
release the information as soon as possible).

Section 552.108 of the Government Code provides, in part:

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsections 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id § 552.130(d), (e).
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(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime|.}

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution|.}

Gov’t Code § 552.108(a)(1), (b)(1). Subsection 552.108(a)(1) protects information if its
release would interfere with a particular pending criminal investigation or prosecution.
Subsection 552.108(b)(1) protects internal law enforcement and prosecution records, the
release of which would interfere with law enforcement and prosecution efforts in general.
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.)
(section 552.108(b)(1) protects information that if released would permit private citizens to
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws). A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See Gov’t Code § 552.301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

You state the submitted information pertains to a pending criminal investigation. Based on
your representation, we find the city has demonstrated that the release of the information at
issue would interfere with the detection, investigation, or prosecution of crime. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975) (court delineates law enforcement interests that are present in active cases), wrif
ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or acrime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of the basic information, the city may withhold the
submitted information under section 552.108(a)(1) of the Government Code.

You seek to withhold the basic information under section 552.101 of the Government Code,
which excepts from disclosure “information considered to be confidential by law, either
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constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses other laws that make information confidential, such as section 48.101 of the
Human Resources Code, which provides in relevant part:

(a) The following information is confidential and not subject to disclosure
under [the Act]:

(1) areport of abuse, neglect, or exploitation made under this chapter;
(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services (the “DFPS”)] or investigating state agency rule and
applicable federal law.

Hum. Res. Code § 48.101(a)-(b). Section 48.051 of the Human Resources Code provides
“a person having cause to believe that an elderly or disabled person is in the state of abuse,
neglect, or exploitation” shall report certain prescribed information to the DFPS or another
appropriate state agency.” See id. § 48.051(a). The only entities authorized to conduct an
investigation under chapter 48 of the Human Resources Code are DFPS and certain
other state agencies, depending on the circumstances surrounding the incident. See id.
§§ 48.151, .152, .252, .301. Thus, reports made to a police department generally are not
subject to section 48.101.

You contend the basic information is confidential under section 48.101. We note, however,
the submitted police report was created as a result of an investigation by the city’s police
department after the police department was notified of the alleged abuse, neglect, or
exploitation of an elderly person. Thus, you have failed to demonstrate the submitted
information pertains to an investigation conducted by an entity authorized to conduct such
an investigation under chapter 48. Consequently, the city may not withhold any of the basic
information under section 552.101 of the Government Code in conjunction with
section 48.101 of the Human Resources Code.

ZSee Act of June 2, 2003, 78th Leg., R.S., ch. 198, § 1.27, 2003 Tex. Gen. Laws 611, 641 (“A
reference in law to the Department of Protective and Regulatory Service means the Department of Family and
Protective Services.”).
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Section 552.101 also encompasses the Medical Practice Act (“MPA™), subtitle B of title 3
of the Occupations Code, which governs release of medical records. See Occ. Code
§§ 151.001-168.202. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician.

Upon review, we find you have not demonstrated how any portion of the basic information
consists of medical records for purposes of the MPA, and the city may not withhold any of
the basic information under section 552.101 of the Government Code on that basis.

You next raise section 552.101 of the Government Code in conjunction with
section 260A.008 of the Health and Safety Code. Section 260A.008 provides the following:

A report, record, or working paper used or developed in an investigation
made under [chapter 260A} and the name, address, and phone number of any
person making a report under [chapter 260A] are confidential and may be
disclosed only for purposes consistent with rules adopted by the executive
commissioner [of the Health and Human Services Commission]. The report,
record, or working paper and the name, address, and phone number of the
person making the report shall be disclosed to a law enforcement agency as
necessary to permit the law enforcement agency to investigate a report of
abuse, neglect, exploitation, or other complaint in accordance with Section
260A.017.

Health & Safety Code § 260A.008. Chapter 260A pertains to reports of abuse, neglect, and
exploitation of residents of certain facilities and investigations resulting from such reports.




Ms. Donna L. Johnson - Page 5

See id §§ 260A.001-.018; see also id. §§ 260A.001(1) (defining “abuse” for purposes of
chapter 260A), .001(7) (defining “resident” for purposes of chapter 260A), .007 (concerning
Department of Aging and Disability Services investigation and report). Section 260A.001(5)
defines “facility” for purposes of chapter 260A as

(A) an institution as that term is defined by Section 242.002;
(B) an assisted living facility as that term is defined by Section 247.002; and

(C) a prescribed pediatric extended care center as that term is defined by
Section 248A.001.

Id § 260A.001(5).” In this instance, the alleged abuse, neglect, or exploitation occurred in
the victim’s private residence. Thus, you have not established the alleged abuse, neglect, or

ISection 242.002(10) of the Health and Safety Code defines institution as an establishment that:

(A) furnishes, in one or more facilities, food and shelter to four or more persons who are
unrelated to the proprietor of the establishment; and

(B) provides minor treatment under the direction and supervision of a physician licensed by
the Texas Medical Board, or other services that meet some need beyond the basic provision
of food, shelter, and laundry.

Id § 242.002(10). Section 247.002(1) of the Health and Safety Code defines an assisted living facility as an
establishment that:

(A) furnishes, in one or more facilities, food and shelter to four or more persons who are
unrelated to the proprietor of the establishment;

(B) provides:
{i) personal care services; or

(ii) administration of medication by a person licensed or otherwise authorized in
this state to administer the medication;

{C) may provide assistance with or supervision of the administration of medication; and
(D) may provide skilled nursing services for [certain] limited purposes . . . .

Id. § 247.002(1). Section 248A.001(10) of the Health and Safety Code defines a prescribed pediatric extended
care center as

a facility operated for profit or on a nonprofit basis that provides nonresidential basic
services to four or more medically dependent or technologically dependent minors who
require the services of the facility and who are not related by blood, marriage, or adoption
to the owner or operator of the facility.

Id. § 248A.001(10).
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exploitation occurred in a facility as defined by section 260A.001. Therefore, you have
failed to demonstrate the investigation of the allegation was conducted under chapter 260A.
Consequently, you have not shown section 260A.008 makes confidential the information at
issue and the city may not withhold any of the basic information under section 552.101 of
the Government Code on that basis.

Section 552.101 also encompasses the doctrines of common-law privacy and constitutional
privacy. Common-law privacy protects information that (1) contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) is not of legitimate concern to the public. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satisfied. Id at 681-82. Types of
information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977);
Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7. The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
ORD 455 at 4. The second type of constitutional privacy requires a balancing between the
individual’s privacy interests and the public’s need to know information of public concern.
Id. The scope of information protected is narrower than that under the common-law doctrine
of privacy; constitutional privacy under section 552.101 is reserved for “the most intimate
aspects of human affairs.” Id at 5 (quoting Ramie v. City of Hedwig Village, Tex., 765
F.2d 490 (5th Cir. 1985)).

Upon review, we find the city has failed to demonstrate any of the basic information is
private. Therefore, no portion of the basic information may be withheld under
section 552.101 in conjunction with common-law privacy. Furthermore, we find the city has
failed to demonstrate any of the basic information falls within the constitutional zones of
privacy or implicates an individual’s privacy interests for purposes of constitutional privacy.
Therefore, none of the basic information may be withheld under section 552.101 of the
Government Code in conjunction with constitutional privacy.

In summary, with the exception of the basic information, the city may withhold the submitted
information under section 552.108(a)(1) of the Government Code. The city must release the
basic information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
j‘"f i . '/',.v~
\\v_/w\/‘\ e 7 L/g,\____‘
Cindy Nettles
Assistant Attorney General
Open Records Division
CN/dls
Ref:  ID# 509865

Enc. Submitted documents

c: Requestor
(w/o enclosures)




