GREG ABBOTT

January 22, 2014

Ms. Janet L. Kellogg

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2014-01330

Dear Ms. Kellogg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 511737 (City File No. 750).

The City of Corpus Christi (the “city”) received a request for information pertaining to the
following for specifted time periods: specified toxicological analyses, specified chemicals,
and testing for specified chemical elements relating to the city’s drinking water; campaign
contributions; travel by any city employee or official involving certain matters or funded by
three specified industries; cost of repairs to specified types of equipment; and documents
supplied by either of two named companies relating to human safety testing and Food and
Drug Administration approval of their products. We understand you have redacted a
personal e-mail address under section 552.137 of the Government Code pursuant to Open
Records Decision No. 684 (2009).! You claim the submitted information is excepted from
disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we must address the city’s obligations under the Act. Section 552.301 of the
Government Code describes the procedural obligations placed on a governmental body that
receives a written request for information it wishes to withhold. See Gov’t Code § 552.301.

'Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain categories of information, including an e-mail address of a member of the public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
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Pursuant to section 552.301(b) of the Government Code, the governmental body must
request a ruling from this office and state the exceptions to disclosure that apply within ten
business days after receiving the request. See id. § 552.301(b). You inform us the city
received the present request for information on October 9, 2013. You also inform us the city
sought clarification of the request from the requestor, and the requestor responded to this
request for clarification on October 21, 2013. See id. § 552.222(b) (providing that if request
for information is unclear, governmental body may ask requestor to clarify request); see also
City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting
in good faith, requests clarification of unclear or over-broad request, ten-day period to
request attorney general ruling is measured from date request is clarified). Because you do
not inform this office the city was closed for business any of the days at issue, we find the
city’s ten-business-day deadline was November 4, 2013. The city’s request for a ruling was
submitted to this office in an envelope meter-marked November 5, 2013. See Gov’t Code
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United States mail, common or contract carrier, or interagency mail). Therefore, we
conclude the city has failed to comply with the procedural requirements mandated by
section 552.301(b) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body overcomes
this presumption by demonstrating a compelling reason to withhold the information. Id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325
at 2 (1982). Although you raise section 552.103 of the Government Code, this section is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open
Records Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be
waived); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
generally). Thus, in failing to comply with section 552.301, the city has waived its argument
under section 552.103 and may not withhold the information on that basis. However, the

- documents include information subject to sections 552.117,552.1175,552.136, and 552.137

of the Government Code, which provide compelling reasons that overcome the presumption
of openness.” Accordingly, we will address the applicability of these exceptions.

*The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body.
See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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Next, we note you have redacted information subject to section 552.117 of the Government
Code from the submitted campaign contribution forms, which we understand you to have
redacted pursuant to section 552.024 of the Government Code.” The campaign contribution
forms are subject to section 1.012 of the Election Code, which provides as follows:

(a) Subject to Subsection (b), an election record that is public information
shall be made available to the public during the regular business hours of the
record’s custodian.

(c) Except as otherwise provided by this code or [the Act], all election
records are public information.

(d) In this code, “election record” includes:

(3) a certificate, application, notice, report, or other document or
paper issued or received by government under this code.

Elec. Code § 1.012(a), (c), (d)(3). The submitted campaign contribution forms are filed
under the Election Code. Id. §§ 254.031, .061, .091. Therefore, under section 1.012(a), the
submitted campaign contribution forms shall be made available to the public, except as
provided by the Act. Accordingly, we will address the applicability of section 552.117 of
the Government Code to the information you have redacted from the campaign contribution
forms, as well as the remaining information at issue.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, social security number, emergency contact information, and family
member information of a current or former official or employee of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). Section 552.117 is also applicable to personal cellular
telephone numbers, provided the cellular telephone service is not paid for by a governmental
body. See Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to
section 552.117 of the Government Code not applicable to cellular telephone numbers
provided and paid for by governmental body and intended for official use). Whether a
particular piece of information is protected by section 552.117(a)(1) must be determined at

Section 552.024 authorizes a governmental body to redact from public release a current or former
employee’s home address and telephone number, emergency contact information, social security number, and
family member information excepted from disclosure under section 552.117(a)(1) without the necessity of
requesting a decision from this office under the Act, if the employee timely elected to withhold such
information. See Gov’t Code §§ 552.024(a)-(c), .1 17(a)(1).
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the time the request for it is made. See Open Records Decision No. 530 at 5 (1989).
Therefore, a governmental body must withhold information under section 552.117 on behalf
of a current or former official or employee only if the individual made a request for
confidentiality under section 552.024 prior to the date on which the request for this
information was made.

However, section 552.117 applies only to records that a governmental body holds in an
employment capacity. See Open Record Decision Nos. 532 (1989) (stating purpose of
predecessor statute of section 552.117 is to protect certain information during and
after employment relationship), 530 (discussing interplay between sections 552.024
and 552.117),455 (1987). As previously noted, the submitted campaign contribution forms
are election records the city maintains in accordance with the Election Code, not employment
records. Thus, the city may not withhold any portion of the submitted campaign contribution
forms under section 552.117(a)(1) of the Government Code. Upon review of the remaining
information, we conclude, if the individuals whose information is at issue timely requested
confidentiality pursuant to section 552,024 and the cellular telephone service is not paid for
by a governmental body, the city must withhold the cellular telephone numbers we have
marked under section 552.117(a)(1). The city may not withhold this information under
section 552.117 for those officials or employees who did not make a timely election to keep
the information confidential or if the cellular telephone service is paid for by a governmental
body.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace officers
as defined by Article 2.12, Code of Criminal Procedure[.]” Id. 552.1175(a)(1). Some of the
remaining information pertains to a peace officer not employed by the city. Thus, if
the officer at issue elects to restrict access to his information in accordance with
section 552.1175(b), the city must withhold the information we have marked under
section 552.1175.

Section 552.136 of the Government Code states, “Notwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see also id. § 552.136(a) (defining “access device”). The city must withhold the partial credit
card number and credit card expiration date we have marked under section 552.136.°

“Section 552.136(c) of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, the information described in section 552.136(b). Gov’t Code
§ 552.136{(c); see also id. § 552.136(d)-(e) (requestor may appeal governmental body’s decision to withhold
information under section 552.136(c) to attorney general and governmental body withholding information
pursuant to section 552.136(c) must provide certain notice to requestor).
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Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). Id. § 552.137(a)-(c).
Section 552.137 is not applicable to an institutional e-mail address, an Internet website
address, the general e-mail address of a business, an e-mail address of a person who has a
contractual relationship with a governmental body, or an e-mail address maintained by a
governmental entity for one of its officials or employees. The e-mail addresses we have
marked are not of the types specifically excluded by section 552.137(c). Accordingly, the
city must withhold the e-mail addresses we have marked under section 552.137 unless the
owners of the addresses affirmatively consent to their release.

We note some of the remaining information appears to be subject to copyright law. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, if the individuals whose information is at issue timely requested confidentiality
pursuant to section 552.024 of the Government Code and the cellular telephone service is not
paid for by a governmental body, the city must withhold the cellular telephone numbers we
have marked under section 552.117(a)(1) of the Government Code. If the officer at issue
elects to restrict access to his information in accordance with section 552.1175(b) of the
Government Code, the city must withhold the information we have marked under
section 552.1175 ofthe Government Code. The city must withhold the information we have
marked under section 552.136 of the Government Code and the e-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to their release. The city must release the remaining
information; however, any information protected by copyright may only be released in
accordance with copyright law.’

*We note the requestor has a right of access to his own personal e-mail address in the information that
is being released. See Gov’t Code § 552.137(b) (personal e-mail address of member of public may be disclosed
if owner of address affirmatively consents to its disclosure). As previously noted, Open Records Decision
No. 684 is a previous determination authorizing governmental bodies to withhold certain categories of
information without the necessity of requesting an attorney general decision, including an e-mail address of a
member of the public under section 552.137 of the Government Code. Thus, if the city receives another request
for this same information from a person who does not have such a right of access, Open Records Decision
No. 684 authorizes the city to redact this requestor’s personal e-mail address. See ORD 684.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

MoloouA?:

Lindsay E. Hale

Assistant Attorney G€neral
Open Records Division
LEH/tch

Ref: ID# 511737

Enc. Submitted documents

c: Requestor
(w/o enclosures)




