GREG ABBOTT

January 28, 2014

Mr. George E. Hyde

Mr. Ross Fischer

Counsel for the City of Garden Ridge
Denton, Navarro, Rocha & Bemal, P.C.
2500 West William Cannon Drive, Suite 609
Austin, Texas 78745

OR2014-01595
Dear Mr. Hyde and Mr. Fischer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 512417.

The City of Garden Ridge (the “city”), which you represent, received a request for a specified
police report involving a named individual. You state the city will redact motor vehicle
record information pursuant to section 552.130 of the Government Code.! You claim the
submitted information is excepted from disclosure under sections 552.103 and 552.108 of
the Government Code.> We have considered the exceptions you claim and reviewed the
submitted information.

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.1306(c). Ifa governmental body redacts such information, it must notity the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e).

Although you also raised section 552.101 of the Government Code, you have not submitted arguments
explaining how this exception applies to the submitted information. Therefore, we assume you have withdrawn
it. See Gov't Code §§ 552.301, .302.
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Initially, we note you have only submitted a portion of the requested report. To the extent
additional responsive information existed and was maintained by the city on the date the city
received the request, we assume it has been released. If such information has not been
released, the city must do so at this time. See Gov’t Code §§ 552.301(a), .302; see also Open
Records Decision No. 664 (2000) (if governmental body concludes no exceptions apply to
requested information, it must release information as soon as possible).

Section 552.108 of the Government Code provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) itis information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication; [or]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication].]

Gov’t Code § 552.108(a)(1)-(2), (b)2). We note that the protections offered by
subsections 552.108(a)(1) and 552.108(a)(2) are, generally, mutually exclusive.
Subsection 552.108(a)(1) generally applies to information that pertains to criminal
investigations or prosecutions that are currently pending, while subsection 552.108(a)(2)
protects law enforcement records that pertain to criminal investigations and prosecutions that
have concluded in final results other than criminal convictions or deferred adjudications.
Additionally, subsection 552.108(b)(2) is applicable to information relating to a criminal
investigation or prosecution that has concluded in a final result other than a conviction or
deferred adjudication. A governmental body claiming section 552.108 must reasonably
explain how and why release of the requested information would interfere with law
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enforcement. See id §§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977).

You cite the statutory language of subsections 552.108(a)(2) and (b)(2) of the Government
Code. You further state, and provide documentation showing, the 207th Judicial District
Attorney’s Office for Comal County advised the city the submitted information pertains to
criminal charges that did not result in conviction or deferred adjudication. You also state,
however, the submitted information relates to pending litigation of a criminal nature to which
the State of Texas is a party. Because you have provided this office with conflicting
representations, we are unable to determine whether the submitted information relates to an
ongoing criminal case or a closed case that did not result in conviction or deferred
adjudication. Thus, we find you have failed to demonstrate the applicability of
subsections 552.108(a)(1), 552.108(a)(2), or 552.108(b)(2) to the information at issue;
therefore, no information may be withheld on any of these bases.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception applies in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the requested information is related to that litigation. See Univ. of Tex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig.
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The
governmental body must meet both parts of this test for information to be excepted under
section 552.103(a). See ORD 551.
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You argue the submitted information is excepted under section 552.103 because it relates to
pending litigation of a criminal nature, to which the State of Texas is a party. However, as
previously noted, you also claim, and provide documentation in support of the claim, that the
submitted information pertains to a case that is closed. Further, if in fact the case is pending,
you do not explain how the city will be, or is, a party to any criminal prosecution. See Gov’t
Code § 552.103(a); Open Records Decision No. 575 at 2 (1990). In such a situation, we
require an affirmative representation from the governmental body with the litigation interest
requesting to withhold the information from disclosure under section 552.103. Because you
have not provided such a representation, the city may not withhold any of the submitted
information under section 552.103.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”® Gov’t
Code § 552.101. Section 552.101 encompasses confidential criminal history record
information (“CHRI”) generated by the National Crime Information Center (“NCIC”) or by
the Texas Crime Information Center (“TCIC”). Section 411.083 of the Government Code
deems confidential CHRI that the Department of Public Safety (“DPS”) maintains, except
that DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See id. § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. Upon review, we find the city must withhold the CHRI we
have marked under section 552.101 of the Government Code in conjunction with federal law
and subchapter F of chapter 411 of the Government Code. As you raise no further
exceptions to disclosure, the remaining submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral. gov/open/

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

"R

Tim Neal

Assistant Attorney General
Open Records Division
TN/dls

Ref: ID#512417

Enc. Submitted documents

c: Requestor
(w/o enclosures)




