
January 29, 2014 

Ms. Molly Cost 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Assistant General Counsel 
Texas Department of Public Safety 
P.O. Box 4087 
Austin, Texas 78773-0001 

Dear Ms. Cost: 

OR2014-01648 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 512610 (DPS PIR Nos. 13-2490, 13-4269). 

The Texas Department of Public Safety (the "department") received two requests from the 
same requestor for dash-cam video related to a specified traffic stop and the personnel 
records of a named employee. The department states it has released some of the requested 
information but claims the submitted information is excepted from disclosure under 
sections 552.101 and 552.103 ofthe Government Code. We have considered the claimed 
exceptions and reviewed the submitted information. We have also considered comments 
submitted by the requestor. See Gov't Code § 552.304 (interested party may submit 
comments stating why information should or should not be released). 

Initially, we must address the department's procedural obligations under section 552.301 of 
the Government Code, which prescribes the procedures that a governmental body must 
follow in asking this office to decide whether requested information is excepted from public 
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. !d. § 552.301 (b). Pursuant to section 552.301 (e), a governmental body must 
submit to this office within fifteen business days of receiving an open records request a copy 
of the specific information requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents. Id § 552.301(e)(1)(D). You inform us 
the department received the initial request for information on June 24, 2013. You assert 
the department is withholding or releasing the requested personnel information pursuant 
to the previous determination issued to the department in Open Records Letter 
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No. 2010-12863 (2010). Open Records Letter No. 2010-12863 serves as a previous 
determination authorizing the department to withhold certain personnel records of 
commissioned officers of the department under section 552.101 of the Government Code in 
conjunction with section 411.00755 of the Government Code. See id. § 411.00755(b)-(c); 
see also id. § 552.301(a); Open Records Decision No. 673 at 7-8 (2001). However, you did 
not request a ruling from this office or submit the requested video until November 18,2013. 
Therefore, we conclude the department failed to comply with the procedural requirements 
mandated by section 552.301 for the requested video. 

A governmental body's failure to comply with the procedural requirements of 
section 552.301 results in the legal presumption the requested information is public and must 
be released unless the governmental body demonstrates a compelling reason to withhold 
the information from disclosure. See Gov't Code § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. of Ins., 797 
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision 
No. 630 (1994). The presumption that information is public under section 552.302 can 
generally be overcome by demonstrating the information is confidential by law or third-party 
interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 (1982). 
Section 552.103 of the Government Code is discretionary in nature; it serves only to 
protect a governmental body's interests. See Dallas Area Rapid Transit v. Dallas Morning 
News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive section 5 52.103 ); see also Open Records Decision No. 522 (1989) (discretionary 
exceptions in general). Thus, the department's claim under section 552.103 is not a 
compelling reason to overcome the presumption of openness. Therefore, the department 
may not withhold any of the submitted information under section 552.103. However, 
section 5 52.101 of the Government Code can provide a compelling reason to overcome this 
presumption. Therefore, we will address your argument under this exception. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 5 52.101. This section encompasses information other statutes make confidential. 
Section 411.00755 of the Government Code states in pertinent part the following: 

(b) The personnel records of a commissioned officer of the department may 
not be disclosed or otherwise made available to the public, except the 
department shall release in accordance with [the Act]: 

(1) any letter, memorandum, or document relating to: 

(B) misconduct by the officer, if the letter, memorandum, or 
document resulted in disciplinary action[.] 
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Id. § 411.00755(b)(1)(B). Section 411.00755 defines a personnel record, in part, as "any 
letter memorandum, or document maintained by the department that relates to a 
commissioned officer of the department[.]" Jd § 411.00755(a). For the purpose of 
section 411.007 55, "disciplinary action" means discharge, suspension, or demotion. !d. 
§ 411.0072( a)(l ). 

You inform us the submitted information consists of a dash-cam video taken by a 
commissioned officer during a traffic stop. You state the video is related to a complaint 
made against a commissioned officer that did not result in disciplinary action. You inform 
us "the [ d]epartment has conducted a good faith search for a copy of the video and has not 
been able to locate a copy other than the one included in the internal investigation file." 
Thus, you contend the submitted information consists of a personnel record of the officer that 
is confidential under section 411.00755. However, the submitted information does not relate 
solely to an internal affairs investigation, in that the department also conducted a criminal 
investigation of the incident at issue. Confidentiality under section 411.00755 may not be 
engrafted onto information that is created for other law enforcement purposes and does not 
relate solely to the officer's employment relationship. See generally City of San Antonio v. 
San Antonio Express-News, 47 S.W.3d 556, 564-65 (Tex. App.-San Antonio 2000, pet. 
denied). Therefore, the department may not withhold the submitted information under 
section 552.101 in conjunction with section 411.00755 of the Government Code. 
Consequently, the department must release the submitted information the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://\V\vw.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

J L. / ~ :.::.:1 
As stant ~~:~al~eneral 

en Records Division 

JLC/tch 
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Ref: ID# 512610 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Kara L. Azocar 
Counsel for the Requestor 
Covington & Burling, L.L.P. 
1201 Pennsylvania A venue, NW 
Washington, DC 20004-2401 
(w/o enclosures) 


