ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 29, 2014

Mr. Orlando “Jay” Juarez, Jr.

Counsel for the United Independent School District
I. Cruz & Associates, LL.C

216 West Village Boulevard, Suite 202

Laredo, Texas 78041

OR2014-01719

Dear Mr. Juarez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 512104,

The United Independent School District (the “district™), which you represent, received a
request for information related to investigations or complaints regarding inappropriate
conduct or relationships between a district employee and a student during a specified period
of time. We understand the district has redacted certain information pursuant to
section 552.117 of the Government Code, as permitted by section 552.024 of the
Government Code." You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.135 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

We note the United States Department of Education Family Policy Compliance Office (the
“DOE”) has informed this office that the Family Educational Rights and Privacy Act
(“FERPA™), 20 U.S.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records

'Section 552,117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, social security numbers, emergency contact information, and family member information of current
or former officials or employees of a governmental body. Section 552.024 of the Government Code authorizes
a governmental body to withhold information subject to section 552.117 without requesting a decision from this
office if the employee or official or former employee or official chooses not to allow public access to the
information, See Gov’t Code §§ 552.117, .024(c).
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ruling process under the Act.* Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). The submitted information may contain unredacted
education records. Because our office is prohibited from reviewing these records to
determine the applicability of FERPA, we will not address the applicability of FERPA to any
of the submitted records. Such determinations under FERPA must be made by the
educational authority in possession of such records.” We will, however, address the
applicability of the claimed exceptions to the submitted information.

Section 552,101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. We understand you to claim the submitted information is excepted from
required disclosure under the common-law physical safety exception, which is encompassed
by section 552.101. For many years, this office determined section 552.101, in conjunction
with the common-law right to privacy, protected information from disclosure when “special
circumstances™ exist in which the disclosure of information would place an individual in
imminent danger of physical harm. See, e.g., Open Records Decision Nos. 169 (1977)
(special circumstances required to protect information must be more than mere desire for
privacy or generalized fear of harassment or retribution), 123 (1976) (information protected
by common-law right of privacy if disclosure presents tangible physical danger). However,
the Texas Supreme Court has held freedom from physical harm does not fall under the
common-law right to privacy. Tex. Dep't of Pub. Safety v. Cox Tex. Newspapers, LP. &
Hearst Newspapers, LLC, 343 S,W.3d 112 (Tex. 2011) (holding “freedom from physical
harm is an independent interest protected under law, untethered to the right of privacy™).
Instead, in Cox, the court recognized, for the first time, a separate common-law physical
safety exception to required disclosure that exists independent of the common-law right to
privacy. /d. at 118. Pursuant to this common-law physical safety exception, “information
may be withheld [from public release] if disclosure would create a substantial threat of
physical harm.” Id. In applying this new standard, the court noted “deference must be
afforded” law enforcement experts regarding the probability of harm, but further cautioned
that “vague assertions of risk will not carry the day.” /d. at 119. You argue the “publicizing
of these events” would put the individuals involved at risk of harm due to stress. Upon
review, we conclude you have only made vague assertions of risk of harm that could result
from the disclosure of the information at issue. Accordingly, the district may not withhold
the submitted information under section 552.101 of the Government Code in conjunction
with the common-law physical safety exception.

‘A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/2006072 Susdoe.pdf.

*In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. /d. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” /d. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we
find you have failed to demonstrate how any of the submitted information falls within the
constitutional zones of privacy or implicates an individual’s privacy interests for purposes
of constitutional privacy. Therefore, none of the submitted information may be withheld
under section 552.101 in conjunction with constitutional privacy.

We note the submitted information contains unredacted personal information that may be
subject to section 552.117 of the Government Code.? Section 552.117(a)(1) excepts from
disclosure the home address and telephone number, emergency contact information, social
security number, and family member information of current or former officials or employees
of a governmental body who request this information be kept confidential under
section 552.024 of the Government Code. See Gov’t Code §§ 552.024, .117. Whether a
particular piece of information is protected by section 552.117 must be determined at the
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. Information may
not be withheld under section 552.117(a)(1) on behalf of a current or former employee who
did not timely request under section 552.024 the information be kept confidential. Therefore,
if the individual whose information is at issue made a timely election under section 552.024,
the district must withhold the partial home address we have marked under
section 552.117(a)(1) of the Government Code. If the individual did not make a timely
election under section 552.024, the district may not withhold the information we have
marked under section 552.117(a)(1) of the Government Code.

You claim some of the information in Exhibit D is excepted from disclosure under
section 552.135 of the Government Code. Section 552.135 provides in part:

(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’'t Code § 552.135(a)-(b). We note the legislature limited the protection of
section 552.135 to the identity of a person who reports a possible violation of civil, criminal,
or regulatory law. Additionally, individuals who provide information in the course of
an investigation, but do not make the initial report are not informants for purposes of
section 552.135 of the Government Code. You state the information in Exhibit D contains
information regarding informers who reported a possible violation of criminal law. We have
marked the name of a school district informer. We understand this individual has not
consented to public disclosure of her identity. Thus, we conclude the district must withhold
the information we have marked under section 552.135 of the Government Code. However,
none of the remaining information at issue is subject to section 552.135 of the Government
Code, and none of it may be withheld on that basis.

In summary, if the individual whose information is at issue made a timely election under
section 552.024 of the Government Code, the district must withhold the partial home address
we have marked under section 552.117(a)(1) of the Government Code. The district must
withhold the information we have marked under section 552.135 of the Government Code.
The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http.//www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

. Sincerely,

Michelle R. Garza

Assistant Attorney General
Open Records Division

MRG/som
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Ref: ID#512104
Enc. Submitted documents

c: Requestor
(w/o enclosures)




