GREG ABBOTT

January 29, 2014

Mr. Jorge L. Trevino, Jr.

Assistant County Attorney

Webb County Attorney’s Office
1110 Washington Street, Suite 301
Laredo, Texas 78040

OR2014-01735

Dear Mr. Trevino:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 512119.

Webb County (the “county”) received arequest for investigative reports, recordings or video,
forensic results, mug shots, and final dispositions on cases related to Operation Child
Guardian. You state the county has released some of the requested information to the
requestor. You claim the remaining requested information is excepted from disclosure under
sections 552.101, 552.103, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.!

Initially, we note a portion of the submitted information, which we have marked, is not
responsive to the instant request because it was created after the request was received by the
county. This ruling does not address the public availability of the information that is not
responsive to the request, and the county is not required to release this information in
response to this request.

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Next, we note some of the requested information is subject to section 552.022 of the
Government Code. Section 552.022(a)(1) provides for the required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body[,]” unless it is excepted by section 552.108 of the Government Code or “made
confidential under [the Act] or other law[.]” Gov’t Code § 552.022(a)(1). You state some
of the requested information pertains to closed cases. As such, this information consists of
completed investigations which must be released unless they are either excepted under
section 552.108 of the Government Code or are confidential under the Act or other law. We
note, the information subject to section 552.022 contains information that is subject to
sections 552.101, 552.130, 552.136, 552.137, and 552.139 of the Government Code, which
make information confidential under the Act.> Thus, we will address the applicability of
these sections to the information that is subject to section 552.022, as well as your assertion
under section 552.108 of the Government Code. We will also address your argument under
section 552.103 for the remaining information.

Section 552.108 of the Government Code excepts from disclosure “[i]nformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why the
release of the information at issue would interfere with law enforcement. See id
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state some of the requested information pertains to cases that are closed and in which the
defendants have been convicted. You further state that as a result of a Court of Criminal
Appeals decision issued on October 30, 2013, there is a high potential of reversal of the
closed cases and release of the information at issue would interfere with future prosecution
of other offenses. However, we note a mere chance of future prosecution of other offenses
1s insufficient to demonstrate that release of the information at issue will interfere with law
enforcement efforts. Thus, the county may not withhold the information subject to
section 552.022 on the basis of section 552.108(a)(1) of the Government Code.

Next, we address section 552.103 of the Government Code for the information that is not
subject to section 552.022 of the Government Code. Section 552.103 provides, in relevant
part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmentalbody
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date the governmental body received the
request for information, and (2) the information at issue is related to the pending or
anticipated litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481
(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). The
governmental body must meet both prongs of this test for information to be excepted from
disclosure under section 552.103(a). See Open Records Decision No. 551 at 4 (1990).

Section 552.103(b) of the Government Code provides that “[f]or purposes of this section, the
state or a political subdivision is considered to be a party to litigation of a criminal nature
until the applicable statute of limitations has expired or until the defendant has exhausted all
appellate and post-conviction remedies in state and federal court.” Gov’t Code § 552.103(b).
You assert the District Attorney’s Office seeks to withhold some of the information at issue
that relates to cases filed by the District Attorney’s Office in which the defendants have not
pled guilty and which are still pending. Based on your representation and our review, we
conclude section 552.103 is applicable to the information that is related to cases that are still
pending.

However, the information at issue involves alleged criminal activity. Information normally
found on the front page of an offense or incident report is generally considered public.
Houston Chronicle Publ’'g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975), writref’dn.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976);
see Open Records Decision No. 127 (1976). This office has stated basic information about
a crime may not be withheld under section 552.103 even if it is related to the litigation.
Open Records Decision No. 362 (1983). Thus, we find the basic offense information from
the requested investigative reports may not withheld on the basis of section 552.103.
Therefore, with the exception of basic information, the county may withhold the information
related to cases that are still pending under section 552.103(a) of the Government Code.

We note once the information has been obtained by all parties to the pending litigation,
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision No. 349 at 2 (1982). We also note the applicability of
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section 552.103(a) ends when the litigation is concluded. Attorney General Opinion
MW-575 at 2 (1982); Open Records Decision Nos. 350 at 3 (1982), 349 at 2.

We will now address the information that is subject to section 552.022 of the Government
Code. Section 552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses information other statutes make
confidential, including article 62.005(b) of the Code of Criminal Procedure. Article 62.051
of the Code of Criminal Procedure requires a sex offender registrant to provide the following
information to the Texas Department of Public Safety sex offender registration database: the
person’s full name; date of birth; sex; race; height; weight; eye color; hair color; social
security number; driver’s license number; show size; home address; each alias; home, work,
or cellular telephone number; a recent color photograph, or if possible, an electronic image
of the person; a complete set of fingerprints; the type of offense the person was convicted of;
the age of the victim; the date of conviction; the punishment received; an indication as to
whether the person is discharged, paroled, or released on juvenile probation, community
supervision, or mandatory supervision; an indication of each license, as defined by
article 62.005(g), that is held or sought by the person; an indication as to whether the person
is or will be employed, carrying on a vocation, or a student at a particular public or private
institution of higher education in this state or another state, and the name and address of that
institution; the identification of any online identifier established or used by the person; and
any other information required by the department. See Crim. Proc. Code art. 62.051(c). This
information is public information with the exception of the person’s social security number;
driver’s license number; home, work, or cellular telephone number; the identification of any
online identifier established or used by the person; all information required by the Texas
Department of Public Safety outside of the enumerated categories of information including
any information regarding an employer’s name, address, or telephone number; and any
information that would identify the victim of the offense for which the person is subject to
registration. See id. art. 62.005(b). Although you raise article 62.005 of the Code of
Criminal Procedure, upon review we find none of the remaining information constitutes sex
offender registration records. Accordingly, none of the remaining information may be
withheld on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2)
not of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. Id at 681-82. Types of information
considered intimate and embarrassing by the Texas Supreme Court are delineated in
Industrial Foundation. Id. at 683. Upon review, we find none of the information at issue
is highly intimate or embarrassing and of no legitimate public interest. Accordingly, the
county may not withhold any of the remaining information on the basis of section 552.101
in conjunction with common-law privacy.
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Section 552.101 of the Government Code also encompasses constitutional privacy, which
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The firstis the
interest in independence in making certain important decisions relating to the “zones of
privacy” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); see also ORD 455
at 3-7. The second constitutionally protected privacy interest is in freedom from public
disclosure of certain personal matters. See Ramie v. City of Hedwig Village, Tex., 765
F.2d 490 (5th Cir. 1985); see also ORD 455 at 6-7. This aspect of constitutional privacy
balances the individual’s privacy interest against the public’s interest in the information. See
ORD 455 at 7. The scope of information protected is narrower than that under the
common-law doctrine of privacy; the information must concern the “most intimate aspects
of human affairs.” Id. at 5 (quoting Ramie, 765 F.2d at 492). Upon review, we find some
of the information at issue, which we have marked, depicts the unclothed body of an
individual. Therefore, the county must withhold the photograph we have marked under
section 552.101 of the Government Code in conjunction with constitutional privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license or permit, a motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Gov’t Code § 552.130(a). Thus, the county must withhold the
motor vehicle record information we have marked under section 552.130 of the Government
Code.’

Section 552.136 of the Government Code states, “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see also id. § 552.136(a) (defining “access device™). Accordingly, the county
must withhold the account numbers and routing number we have marked under
section 552.136 of the Government Code.*

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).

*We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in section 552.130(a) without the necessity of seeking a decision from the attorney
general. Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id § 552.130(d), (e).

“Section 552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). If a governmentalbody redacts such information, it mustnotify the requestor in accordance with
section 552.136(¢). See id § 552.136(¢), (e).
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The e-mail addresses we have marked are not of the types specifically excluded by
section 552.137(c). Accordingly, the county must withhold the ¢-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners of the addresses
affirmatively consent to their release.

Section 552.139 of the Government Code provides, in relevant part, “a photocopy or other
copy of an identification badge issued to an official or employee of a governmental body”
is confidential. Gov’t Code § 552.139(b)(3). Therefore, the county must withhold the
photocopy of the identification card we have marked under section 552.139 of the
Government Code.

In summary, with the exception of basic information, the county may withhold the
information related to cases that are still pending pursuant to section 552.103(a) of the
Government Code. The county must withhold the following: 1) the information we have
marked under section 552.101 of the Government Code in conjunction with constitutional
privacy; 2) the motor vehicle record information we have marked under section 552.130 of
the Government Code; 3) the account numbers and routing number we have marked under
section 552.136 of the Government Code; 4) the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners of the addresses affirmatively
consent to their release; and 5) the photocopy of the identification card we have marked
under section 552.139 of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

M= A A~
Miriam A. Khalifa

Assistant Attorney General
Open Records Division

MAK/akg
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Ref: ID# 512119
Enc. Submitted documents

c: Requestor
(w/o enclosures)




