GREG ABBOTT

January 29, 2014

Ms. Danielle R. Folsom
Assistant City Attorney
L.egal Department

City of Houston

P.O. Box 368

Houston, Texas 77001-0368

OR2014-01741

Dear Ms. Folsom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 512371 (GC No. 20959).

The City of Houston (the “city”) received a request for the licenses and original applications
of all entertainers employed during a specified period of time at a certain type of
establishment. You claim some of the submitted information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you

claim and reviewed the submitted information. ‘

We note some of the requested information was the subject of a previous request for aruling,
in response to which this office issued Open Records Letter No. 2013-21899 (2013). In
response to the ruling, the city filed a lawsuit against our office. See City of Houston v.
Abbott,No. D-1-GV-14-000050 (98th Dist. Ct., Travis County, Tex.). Accordingly, because
some of the requested information is at issue in the pending litigation, we will allow the trial
court to resolve the issue of whether that information must be released to the public.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. You state the submitted information is subject to the decision in
N.W. Enterprises, Inc. v. City of Houston, 352 F.3d 162 (5th Cir. 2003). The question in
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N.W. Enterprises was the constitutionality of an ordinance of the city that regulated
sexually-oriented businesses and specified the personal information required of individuals
applying for permits to work as managers or entertainers in such businesses. Withregard to
the required public disclosure under the Act of certain information provided by entertainers
and managers in their permit applications, the district court in N.W. Enterprises concluded
that:

“there is meaningful potential danger to individuals working in sexually
oriented businesses ifthe information in their permit applications is disclosed
to the public. The Court concludes further that the potential for disclosure is
likely to have a chilling effect on the applicants’ protected speech. These
dangerous and chilling effects are sufficiently severe that the information
should be held confidential by the [c]ity.”

N.W. Enters., Inc. v. City of Houston, 27 F.Supp.2d 754, 843 (S.D. Tex.1998). In upholding
the confidentiality determination of the district court, the United States Court of Appeals for
the Fifth Circuit stated that “[b]ecause the district court declared the information on
entertainer and manager permit applications confidential under the [Act], the [c]ity cannot
disclose it to the public.” N.W. Enters., 352 F.3d at 195. The appellate court also agreed the
entertainers’ and managers’ home addresses and telephone numbers were confidential. /d.
Thus, pursuant to N.W. Enterprises, information revealing the identity of an entertainer or
manager of a sexually-oriented business, including the entertainer’s or manager’s home
address and telephone number, is generally confidential. Portions of the submitted
information reveal the types of information protected in N.W. Enterprises. Therefore, the
identifying information we have marked must be withheld under section 552.101 of the
Government Code in conjunction with the court’s holding in N.W. Enterprises. However,
N.W. Enterprises did not address the confidentiality of the remaining information. Therefore,
the remaining information is not confidential under the decisionin N. W. Enterprises and may
not be withheld on that basis under section 552.101 of the Government Code.

We note some of the remaining information is subject to section 552.130 of the Government
Code." Section 552.130 excepts from disclosure information relating to a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state or another state or
country. Gov’t Code § 552.130(a)(1). Accordingly, the city must withhold the driver’s
license information we have marked under section 552.130 of the Government Code.’

'The Office of the Attorney General will raise a mandatory exceptibn, such as section 552.130, on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987), 480 (1987), 470 (1987).

*We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id § 552.130(d), (e).
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In summary, regarding the requested information that is at issue in the pending litigation, we
will allow the trial court to resolve the issue of whether that information must be released to
the public. The city must withhold the identifying information we have marked under
section 552.101 of the Government Code in conjunction with the court’s holding in N.W.
Enterprises. The city must withhold the driver’s license information we have marked under
section 552.130 of the Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Michelle R. Garza
Assistant Attorney General
Open Records Division
MRG/som

Ref: ID# 512371

Enc. Submitted documents

c: Requestor
(w/o enclosures)




