GREG ABBOTT

February 24, 2014

Ms. Emily E. Helm

General Counsel

Texas Alcoholic Beverage Commission -
P.O. Box 13127

Austin, Texas 78711-3127

OR2014-03363
Dear Ms. Helm:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 515023.

The Texas Alcoholic Beverage Commission (the “commission™) received a request for
information pertaining to a specified investigation. You claim the submitted information is
excepted from disclosure under sections 552.103 and 552.108 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

As you acknowledge, the submitted information was the subject of a previous
request for information, as a result of which this office issued Open Records Letter
No.2013-17568 (2013). In Open Records Letter No. 2013-17568, we ruled the commission
must release the marked citation, but the commission may withhold the remaining
information under section 552.103 of the Government Code. You state the facts have not
changed since the issuance of Open Records Letter No. 2013-17568. However, you state the
commission has issued a Notice of Violation since the date of the previous request. We also
note the submitted information reveals the investigation at issue is now complete. Thus, we
find the law, facts, and circumstances have changed, and the commission may not rely on
Open Records Letter No. 2013-17568 as a previous determination. See Open Records
Decision No. 673 at 7-8 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
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information is or is not excepted from disclosure). Therefore, we will address your
arguments under sections 552.103 and 552.108.

As stated above, the submitted information is part of a completed investigation that is subject
to section 552.022(a)(1) of the Government Code. Section 552.022(a)(1) provides for the
required public disclosure of “a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by section 552.108.” Gov’t Code
§ 552.022(a)(1). Pursuant to section 552.022(a)(1), a completed investigation is expressly
public unless it is either excepted under section 552.108 of the Government Code or is made
confidential under the Act or other law. Id. Although you assert the submitted information
is excepted from disclosure under section 552.103 of the Government Code, this section is
discretionary and does not make information confidential under the Act. See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999,
no pet.) (governmental body may waive Gov’t Code § 552.103); see also Open Records
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the
commission may not withhold the submitted information under section 552.103 of the
Government Code. However, as information subject to section 552.022(a)(1) may be
excepted by section 552.108, we will consider your argument under section 552.108 of the
Government Code. See Gov’t Code § 552.022(a)(1). Additionally, we note portions of
the submitted information are subject to sections 552.101, 552.130, 552.136, 552.137,
and 552.152, which make information confidential under the Act.' Accordingly, we will also
consider the applicability of these exceptions to the submitted information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Jd § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1),.301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Where a governmental body
possesses information relating to a pending case of a different law enforcement agency, the
custodian of the records may withhold the information under section 552.108 only if it
provides this office with (1) a demonstration that the information relates to the pending case,
and (2) a representation from the entity with the law enforcement interest stating that entity
wishes to withhold the information.

You state the submitted information relates to an ongoing criminal prosecution for
intoxication manslaughter. We note, however, the submitted information shows the Irving
Police Department conducted the manslaughter investigation that is pending prosecution.
The commission has not explained that it conducted a criminal investigation that resulted in

'The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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the pending prosecution nor has it explained what law enforcement interest it has in the
pending prosecution. Additionally, the commission has not provided this office with a
representation from an entity with a law enforcement interest stating the agency objects to
disclosure of the information at issue. Accordingly, we find you have failed to demonstrate
the applicability of section 552.108(a)(1) of the Government Code to the submitted
information; thus, the commission may not withhold any of the submitted information on that
basis.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has determined personal financial information not relating to a financial transaction
between an individual and a governmental body is generally highly intimate or embarrassing.
See Open Records Decision No. 545 (1990) (deferred compensation information, mortgage
payments, assets, bills, and credit history). Upon review, we find the information we have
marked satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Accordingly, the commission must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license or permit, motor vehicle title or registration, and personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Gov’t Code § 552.130(a). The purpose of section 552.130 is
to protect the privacy interests of individuals. Because the right of privacy lapses at death,
a driver’s license number that pertains to a deceased individual may not be withheld under
section 552.130. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491
(Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting
Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979); Attorney General Opinions JM-229
(1984), H-917 (1976); Open Records Decision No. 272 at 1 (1981). Thus, the motor vehicle
information pertaining to the deceased person may not be withheld under section 552.130.
The commission must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code.?

*We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id. § 552.130(d), ().
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Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). Upon review, we find
the commission must withhold the partial credit card numbers we have marked under
section 552.136 of the Government Code.?

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See id. § 552.137(a)~(c). Upon
review, we find the commission must withhold the email addresses we have marked under
section 552.137(a) of the Government Code, unless the owners of the email addresses
consent to disclosure.

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Id § 552.152. We understand portions of the remaining submitted information reveal the
identities of undercover commission agents. Accordingly, we understand release of this
information could subject the named employees to a substantial threat of physical harm.
Therefore, we find release of the information we have marked would subject the employees
at issue to a substantial threat of harm, and the commission must withhold the information
we have marked under section 552.152 of the Government Code.

In summary, the commission must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. Additionally, the commission
must withhold the motor vehicle record information we have marked under section 552.130
of the Government Code. The commission also must withhold the partial credit card
numbers we have marked under section 552.136 of the Government Code. The commission
also must withhold the email addresses we have marked under section 552.137 of the
Government Code, unless the owners of the email addresses consent to disclosure. Finally,

*We note section 552.136(c) of the Government Code allows a governmental body to redact the
information described in section 552.136(b) without the necessity of seeking a decision from the attorney
general. See Gov’'t Code § 552.136(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.136(e). See id. § 552.136(d), (e).
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the commission must withhold the information we have marked under section 552.152 of the
Government Code. The commission must release the remaining information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Lee Seidlits

Assistant Attorney General
Open Records Division
CLS/tch

Ref: ID# 515023

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note the information being released contains social security numbers subject to section 552.147
ofthe Government Code. Section 552.147(b) of the Government Code authorizes a government body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov’t Code § 552.147(b).




