GREG ABBOTT

February 25, 2014

Ms. Doreen E. McGookey

General Counsel

Fort Worth Employees’ Retirement Fund
3801 Hulen Street, Suite 101

Fort Worth, Texas 76107

OR2014-03459
Dear Ms. McGookey:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 514921,

The Fort Worth Employees’ Retirement Fund (the “fund”) received a request for the
pitchbook, board presentation, staff recommendation, and consultant’s recommendation
relating to two specified private equity real estate funds. You claim the submitted
information is excepted from disclosure pursuant to section 552.143 of the Government
Code. In addition, you state release of the requested information may implicate the
proprietary interests of third parties. You state the fund notified the third parties of this
request for information and of their right to submit arguments to this office as to why the
information should not be released. See Gov’t Code § 552.305(d); Open Records Decision
No. 542 (1990) (statutory predecessor to Gov’t Code § 552.305 permitted governmental body
to rely on interested third party to raise and explain applicability of exception to disclosure
under certain circumstances). We received correspondence from R.V. Kuhns & Associates,
Inc. (“RVK™). We have also received comments submitted by the requestor. See Gov’t
Code § 552.304 (providing that interested party may submit written comments regarding why
information should or should not be released). We have considered the submitted arguments
and reviewed the submitted information.

Initially, we must address the fund’s obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure.
Section 552.301(b) requires that a governmental body ask for a decision from this office and
state the exceptions that apply within ten business days of receiving the written request. Id.
§ 552.301(b). Section 552.301(e) requires the governmental body to submit to the
attorney general, not later than the fifteenth business day after the date of the receipt of the
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request: (1) written comments stating why the governmental body’s claimed exceptions
apply to the information that it seeks to withhold; (2) a copy of the written request for
information; (3) a signed statement of the date on which the governmental body received the
request or evidence sufficient to establish that date; and (4) the specific information that the
governmental body seeks to withhold or representative samples if the information is
voluminous. Id § 552.301(e)(1). You state the fund received the present request for
information on November 25, 2013, However, the submitted request demonstrates the
fund received the request via e-mail after 5:00 p.m., which we understand is after the
fund’s business day concluded. As such, we find the fund received the request on
November 26, 2013. This office does not count the date the request was received or holidays
for the purpose of calculating a governmental body’s deadlines under the Act. We note
November 28 and 29, 2013, were holidays; therefore, the fund’s fifteen-business-day
deadline was December 19, 2013. Although you timely submitted some of the requested
information, the envelope in which you provided additional responsive information was
postmarked January 3,2014. See id. § 552.308 (describing rules for calculating submission
dates of documents sent via first class United States mail, common or contract carrier, or
interagency mail). Thus, the fund failed to comply with the requirements mandated by
section 552.301(e) for the information submitted after the fifteen-business-day deadline.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body overcomes
this presumption by demonstrating a compelling reason to withhold the information. /d.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325
at 2 (1982). However, because third-party interests are involved in this instance and
section 552.143 of the Government Code can provide a compelling reason to withhold
information, we will address the public availability of the information submitted after the
fifteen-business-day deadline, as well as the timely-submitted information.

Next, an interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) of the Government Code to submit its
reasons, if any, as to why requested information relating to it should be withheld from
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, this office has
received comments from only RVK explaining why its information should not be released
to the requestor. Thus, we have no basis to conclude the release of any portion of the
submitted information would implicate any other third party’s interests, and none of the
submitted information may be withheld on that basis. See id. § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
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allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3.

We note some of the submitted information is subject to section 552.0225 of the Government
Code. Section 552.0225(b) provides as follows:

The following categories of information held by a governmental body relating
to its investments are public information and not excepted from disclosure
under [the Act]:

(1) the name of any fund or investment entity the governmental body
is or has invested in;

(2) the date that a fund or investment entity described by
Subdivision (1) was established;

(3) each date the governmental body invested in a fund or investment
entity described by Subdivision (1);

(4) the amount of money, expressed in dollars, the governmental body
has committed to a fund or investment entity;

(5) the amount of money, expressed in dollars, the governmental body
is investing or has invested in any fund or investment entity;

(6) the total amount of money, expressed in dollars, the governmental
body received from any fund or investment entity in connection with
an investment;

(7) the internal rate of return or other standard used by a
governmental body in connection with each fund or investment entity
it is or has invested in and the date on which the return or other
standard was calculated;

(8) the remaining value of any fund or investment entity the
governmental body is or has invested in;

(9) the total amount of fees, including expenses, charges, and other
compensation, assessed against the governmental body by, or paid by
the governmental body to, any fund or investment entity or principal
of any fund or investment entity in which the governmental body is
or has invested;
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(10) the names of the principals responsible for managing any fund
or investment entity in which the governmental body is or has
invested;

(11) each recusal filed by a member of the governing board in
connection with a deliberation or action of the governmental body
relating to an investment;

(12) a description of all of the types of businesses a governmental
body is or has invested in through a fund or investment entity;

(13) the minutes and audio or video recordings of each open portion
of a meeting of the governmental body at which an item described by
this subsection was discussed;

(14) the governmental body’s percentage ownership interest in a fund
or investment entity the governmental body is or has invested in;

(15) any annual ethics disclosure report submitted to the
governmental body by a fund or investment entity the governmental
body is or has invested in; and

(16) the cash-on-cash return realized by the governmental body for a
fund or investment entity the governmental body is or has invested in.

Gov’t Code § 552.0225(b). RVK raises section 552.110 of the Government Code for some
of the submitted information. In addition, you and RVK argue the submitted information is
excepted under section 552.143 of the Government Code.! However, the exceptions to
disclosure found in the Act, including sections 552.110 and 552.143, do not apply to
information that is made public by section 552.0225. See Open Records Decision Nos. 623
at 3 (1994), 525 at 3 (1989). Accordingly, the types of information enumerated in
section 552.0225(b) of the Government Code must be released to the requestor.

Section 552.143 of the Government Code provides, in part, the following:
(a) All information prepared or provided by a private investment fund and
held by a governmental body that is not listed in Section 552.0225(b) is

confidential and excepted from [required public disclosure].

(b) Unless the information has been publicly released, pre-investment and
post-investment diligence information, including reviews and analyses,

'Although RVK raises section 552.101 of the Government Code in conjunction with section 552.143
of the Government Code, we note section 552.101 does not encompass other exceptions in the Act.
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prepared or maintained by a governmental body or a private investment fund
is confidential and excepted from [required public disclosure], except to the
extent it is subject to disclosure under Subsection (c).

Gov’t Code § 552.143(a)-(b). You state the remaining information consists of information
held by the fund that was either prepared and/or provided by private investment funds for
consideration prior to investment, or was provided by the fund’s investment advisors to assist
in evaluation prior to investment. However, the requestor contends the information at issue
has been publicly released and, consequently, may not be withheld under section 552.143.
See id. § 552.143(b). The fund represents the submitted information has not been released
to the public. Whether the information at issue has been released to the public is a question
of fact. This office cannot resolve disputes of fact in its decisional process. See Open
Records Decision Nos. 592 at 2 (1991), 552 at 4, 435 at 4 (1986). Where a fact issue cannot
be resolved as a matter of law, we must rely on the facts alleged to us by the governmental
body requesting our opinion, or upon those facts that are discernible from the documents
submitted for our inspection. Id. Accordingly, based on the fund’s representations and our
review, we agree that, with the exception of information the fund must release pursuant to
section 552.0225(b) of the Government Code, the fund must withhold the remaining
information under section 552.143 of the Government Code.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

oo il

Lindsay E. Hale
Assistant Attorney General
Open Records Division

LEH/tch

*As our ruling is dispositive, we need not address RVK’s remaining arguments.
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Ref: ID# 514921
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Dainius A. Krivinskas

Director of Real Estate Consulting, Principal
R.V. Kuhns & Associates, Inc.

30 South LaSalle Street, Suite 3900
Chicago, Illinois 60602

(w/o enclosures)




