GREG ABBOTT

February 25, 2014

Mr. W. Montgomery Meitler
Senior Counsel

Office of Legal Services
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701-1494

OR2014-03464
Dear Mr. Meitler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 514941 (TEA PIR No. 20986).

The Texas Education Agency (the “agency”) received a request for information concerning
four named private equity real estate funds.' You claim the submitted information is
excepted from disclosure under section 552.143 of the Government Code. You also state
release of the submitted information may implicate the proprietary interests of third parties.
You state you notified the third parties of the request and of their right to submit arguments
to this office as to why their information should not be released.’ See Gov’t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception to disclosure in certain circumstances). We
have received comments from Cornerstone. We have also received comments submitted by
the requestor. See Gov’t Code § 552.304 (providing that interested party may submit written

'You state the agency sought and received clarification of the request. See Gov’t Code § 552.222(b)
(providing that if request for information is unclear, governmental body may ask requestor to clarify request);
see also City of Dallas v. Abbot, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when governmental entity,
acting in good faith, requests clarification or narrowing of unclear or overbroad request for public information,
ten-day period to request attorney general ruling is measured from date request is clarified or narrowed).

*The third parties notified pursuant to section 552.305 are: AREA European Real Estate Management
IV, L.P.; Cornerstone Real Estate Advisors, L.L.C. (“Cornerstone™); and Oaktree Capital Management, L.P.
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comments regarding why information should or should not be released). We have considered
the submitted arguments and reviewed the submitted information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) of the Government Code to submit
its reasons, if any, as to why requested information relating to it should be withheld from
disclosure. See id. § 552.305(d)(2}(B). As of the date of this letter, this office has received
comments from only Cornerstone explaining why its information should not be released to
the requestor. Thus, we have no basis to conclude the release of any portion of the submitted
information would implicate any other third party’s interests, and none of the submitted
information may be withheld on that basis. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.

Section 552.143 of the Government Code provides in relevant part the following:

(a) All information prepared or provided by a private investment fund and
held by a governmental body that is not listed in Section 552.0225(b) is
confidential and excepted from the requirements of Section 552.021.

(b) Unless the information has been publicly released, pre-investment and
post-investment diligence information, including reviews and analyses,
prepared for or maintained by a governmental body or a private investment
fund is confidential and excepted from the requirements of Section 552.021,
except to the extent it is subject to disclosure under Subsection (c).

(c) All information regarding a governmental body’s direct purchase,
holding, or disposal of restricted securities that is not listed in
Section 552.0225(b)(2)-(9), (11), (13)-(16) is confidential and excepted from
the requirements of Section 552.021. This Subsection does not apply to a
governmental body’s purchase, holding, or disposal of, restricted securities
for the purpose of reinvestment nor does it apply to a private investment
fund’s investment in restricted securities.

Gov’tCode § 552.143(a)-(c). Youstate the submitted information consists of pre-investment
diligence information prepared and provided to the agency by private investment funds. You
further state the information at issue “is not expressly listed in section 552.0225(b) of the
Government Code.” However, the requestor contends the information at issue has been
publicly released and, consequently, may not be withheld under section 552.143. See id.
§ 552.143(b). You state the submitted information has not been released to the public.
Whether the information at issue has been released to the public is a question of fact. This
office cannot resolve disputes of fact in its decisional process. See Open Records Decision
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Nos. 592 at 2 (1991), 552 at 4, 435 at 4 (1986). Where a fact issue cannot be resolved as a
matter of law, we must rely on the facts alleged to us by the governmental body requesting
our opinion, or upon those facts that are discernible from the documents submitted for our
inspection. /d. Accordingly, based on your representations and our review, we conclude the
agency must withhold the submitted information under section 552.143(b) of the
Government Code.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http.//www.texasattorneygeneral.gov/opern/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Britni Fabian

Assistant Attorney General
Open Records Division

BF/th
Ref: ID# 514941
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. John E. Bonini

Counsel to the Fund

Cornerstone Real Estate Fund VIII, L.P.
One Financial Plaza, Suite 1700
Hartford, Connecticut 06103-2604

(w/o enclosures)

*As our ruling is dispositive, we need not address Cornerstone’s arguments against disclosure.
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AREA European Real Estate Management [V, L.P.
Two Manhattanville Road

Purchase, New York 10577

(W/o enclosures)

Oaktree Capital Management, L.P.
333 South Grand Avenue, 28" Floor
Los Angeles, California 90071

(w/o enclosures)




