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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 26, 2014

Mr. David D. Menchaca

Assistant General Counsel

Open Records Section

Texas Comptroller of Public Accounts
P.O. Box 13528

Austin, Texas 78711

OR2014-03503
Dear Mr. Menchaca:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 515021 (Comptroller ID No. 9735010651).

The Texas Comptroller of Public Accounts (the “comptroller”) received a request for audit
manuals, audit procedures, instructional materials, or statistical samplings in audits related
to the Unclaimed Property Act, copies of any contracts or agreements between the State of
Texas, the comptroller, or any authorized state agency and third parties regarding audit
services pursuant to the Unclaimed Property Act, copies of any contracts or agreements from
January 1, 2005, to the date of the request between the State of Texas, the comptroller, or any
authorized state agency related to Third Party Collections Services related to the Unclaimed
Property Act, and copies of any invoices and all payments pursuant to any invoices between
January 1, 1999 to the date of the request from Third Party Collections Services.! You state
you have released some information to the requestor. We understand you will redact

Y ou state the comptroller sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing that if request for information is unclear, governmental body may ask requestor to
clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request
for public information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).
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information pursuant to section 552.136 of the Government Code.> You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, 552.111,
and 552.116 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.” We have also received and
considered the requestor’s comments. See Gov't Code § 552.304 (interested party may
submit written comments regarding availability of requested information).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[ijnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Id § 552.108(a)(1). The comptroller is a law
enforcement agency that “uses audits to further [its] law enforcement objectives” in
enforcing tax laws. 4 & T Consultants, Inc. v. Sharp, 904 S.W.2d 668, 679 (Tex. 1995).
Generally, a governmental body claiming section 552.108(a)(1) must reasonably explain how
and why the release of the requested information would interfere with law enforcement. See
id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
You state the information at issue in Exhibit K relates to an active criminal investigation.
Based upon your representation and our review, we conclude that the release of the
information at issue would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.— Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976); see also,
e.g., Open Records Letter No. 2000-4726 at 2 (2000) (granting comptroller previous
determination to withhold under 552.108(a)(1) list of pending audits where taxpayer has not
yet been notified).  Accordingly, we find Exhibit K may be withheld under
section 552.108(a)(1) of the Government Code.*

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative

*Section 552.136 of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, access device numbers subject to section 552.136(b). See
Gov’t Code § 552.136(c); see also id. § 552.136(d)-(e) (requestor may appeal governmental body’s decision
to withhold information under section 552.136(c) to attorney general and governmental body withholding
information pursuant to section 552.136(c) must provide certain notice to requestor).

We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different typesof information than that submitted to this
office.

‘As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615, this
office re-examined the statutory predecessor to section 552.111 in light of the decision in
Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992,
no writ), We determined section 552.111 excepts from disclosure only those internal
communications that consist of advice, recommendations, opinions, and other material
reflecting the policymaking processes of the governmental body. See ORD 615 at 5. A
governmental body’s policymaking functions do not encompass routine internal
administrative or personnel matters, as disclosure of information about such matters will not
inhibit free discussion of policy issues among agency personnel. [d; see also City of
Garland v. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not
applicable to personnel-related communications that did not involve policymaking). A
governmental body’s policymaking functions do include administrative and personnel
matters of broad scope that affect the governmental body’s policy mission. See Open
Records Decision No. 631 at 3 (1995). Moreover, section 552.111 does not protect facts and
written observations of facts and events that are severable from advice, opinions, and
recommendations. See ORD 615 at 5. But if factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make
severance of the factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

Further, section 552.111 can encompass communications between a governmental body and
a third party consultant. See Open Records Decision Nos. 631 at 2 (section 552.111
encompasses information created for governmental body by outside consultant acting at
governmental body’s request and performing task that is within governmental body’s
authority), 563 at 5-6 (1990) (private entity engaged in joint project with governmental body
may be regarded as its consultant), 561 at 9 (1990) (section 552.111 encompasses
communications with party with which governmental body has privity of interest or common
deliberative process), 462 at 14 (1987) (section 552.111 applies to memoranda prepared by
governmental body’s consultants). For section 552,111 to apply, the governmental body
must identify the third party and explain the nature of its relationship with the governmental
body. Section 552.111 is notapplicable to a communication between the governmental body
and a third party unless the governmental body establishes it has a privity of interest or
common deliberative process with the third party. See ORD 561 at 9.

You inform us Exhibit J consists of communications between a comptroller employee and
a member of Discovery Audit Services (“DAS”™). You explain the comptroller entered into
acontract with DAS for audit services on unclaimed properties. We find the information we
have marked consists of advice, opinions, and recommendations on the policymaking matters
of the comptroller. Therefore, the comptroller may withhold the information we have
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marked under section 552.111 of the Government Code. However, we find the remaining
information to be general administrative information that does not relate to policymaking or
information that is purely factual in nature. Therefore, we find you have failed to
demonstrate the applicability of section 552.111 to the remaining information. Accordingly,
we find none of the remaining information may be withheld under section 552.111 of the
Government Code.

Section 552.116 of the Government Code provides the following:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from the
requirements of Section 552.021. If information in an audit working paper
is also maintained in another record, that other record 1s not excepted from
the requirements of Section 552.021 by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a hospital
district, a resolution or other action of a board of trustees of a school
district, including an audit by the district relating to the criminal
history background check of a public school employee, or a resolution
or other action of a joint board described by Subsection (a) and
includes an investigation.

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing
an audit report, including:

(A) intra-agency and interagency communications; and

(B) drafts of the audit report or portions of those drafts.
Gov’t Code § 552.116. You state Exhibits F through H and the information you have
marked in Exhibit I consist of audit working papers that were prepared or maintained by the

comptroller in conducting audits. You also explain such audits are authorized by
section 74.702 of the Property Code. See Prop. Code § 74.702 (regarding comptroller’s
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authority to examine records for purpose of enforcing chapter 74 of the Property Code).
Based on your representations and our review of the information at issue, we agree Exhibits
F through H and the information you have marked in Exhibit I constitute audit working
papers and the comptroller may withhold this information under section 552.116 of the
Government Code.”

In summary, the comptroller may withhold (1) Exhibit K under section 552.108(a)(1) of the
Government Code; (2) the information we have marked in Exhibit J under section 552.111
ofthe Government Code; and (3) Exhibits F through H and the information you have marked
in Exhibit I under section 552.116 of the Government Code. The comptroller must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Assistant Attorney General
Open Records Division

TH/akg
Ref:  1D# 515021
Enc. Submitted documents

c: Requestor
{w/o enclosures)

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.




