ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 7, 2014

Ms. Donna L. Johnson

Counsel for the Hempstead Police Department
Olson & Olson, L.L.P.

2727 Allen Parkway, Suite 600

Houston, Texas 77019

OR2014-04022
Dear Ms. Johnson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 516436 (Ref. No. COH13-007).

The Hempstead Police Department (the “department™), which you represent, received a
request for all applications, employment records, personnel files, disciplinary files, and
internal affairs and complaint history of a named peace officer, as well as specific citations
written by the named peace officer. You state some of the requested documents will be
released to the requestor. We understand the department will redact information as permitted
by sections 552.130 and 552.136 of the Government Code, as well Open Records Decision
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Nos. 670 (2001) and 684 (2009)." You claim the submitted information is excepted from
disclosure under sections 552.101,552.102,552.108, and 552.111 of the Government Code.?
We also note you have notified the named peace officer of his right to submit comments to
this office as to why the submitted information should not be released. See Gov’t Code
§ 552.304 (interested part may submit written comments regarding availability of requested
information). We have considered the exceptions you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This exception encompasses information that other statutes make confidential,
such as section 603.4 of title 20 of the Code of Federal Regulations.> Pursuant to
section 603.4, state unemployment compensation agencies, such as the Texas Workforce
Commission, must protect the confidentiality of information that “reveals the name or any
identifying particular about any individual or any past or present employer or employing unit,
or [that] could foreseeably be combined with other publicly available information to reveal
any such particulars, and must include provision for barring the disclosure of any such
information[.]” 20 C.F.R. § 603.4(b). However, the confidentiality provision of
section 603.4 applies to “States and State [unemployment compensation] agencies.” See id.

'Open Records Decision No. 670 is a previous determination to all governmental bodies authorizing
them to withhold the home addresses and telephone numbers, personal pager and cellular telephone numbers,
social security numbers, and family member information of their peace officers under section 552.117(a}(2)
without the necessity of requesting an attorney general decision. Open Records Decision No. 684 is a previous
determination to all governmental bodies authorizing them to withhold certain categories of information,
including Texas license plate and driver’s license information under section 552.130 of the Government Code
and access device numbers under section 552,136 of the Government Code without the necessity of requesting
an attorney general decision. However, the Texas legislature amended section 552.130, effective
September 1, 2011, to allow a governmental body to redact the information described in
subsection 552.130(a)(1) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance with
section 552.130(e). See id § 552.130(d), (). We note the Texas legislature also amended section 552.136
effective September 1, 2011, to allow a governmental body to redact the information described in
section 552.136(b) without the necessity of seeking a decision from the attorney general. See id. § 552.136(c).
If a governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(e). Seeid. §552.136(d), (e). Thus, the statutory amendments to sections 552.130 and 552.136
superceded Open Records Decision No. 684 on September 1, 2011. Therefore, a governmental body may only
redact information subject to sections 552.130(a)(1) and 552.136 in accordance with sections 552.130
and 552.136, respectively, not Open Records Decision No. 684,

*Although we understand you to raise section 552.1175 of the Government Code based on your

markings, we note section 552.117 is the proper exception to raise for information held in an employment
context.

*Although you raise section 603.7 oftitle 20 of the Code of Federal Regulations in your brief, we note

section 603.4 governs the confidentiality of state and federal unemployment compensation information.
See 20 CF.R § 603.4.




Ms. Donna L. Johnson - Page 3

§§ 603.1, 603.2(f), (g). You do not demonstrate how this provision is applicable to the
department. Thus, no part of the submitted information is made confidential by
section 603.4 of title 20 of the Code of Federal Regulations, and it may not be withheld under
section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
TCLEOSE under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454
provides as follows:

(a) All information submitted to the [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b} Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.

Occ. Code § 1701.454. The submitted information includes F-5 forms that were submitted
to TCLEOSE pursuant to subchapter J of chapter 1701 of the Occupations Code.
Furthermore, the submitted information does not indicate the named officer resigned or was
terminated due to substantiated incidents of excessive force or violations of the law other
than traffic offenses. Therefore, the department must withhold the F-5 forms we have
marked under section 552.101 of the Government Code in conjunction with section 1701.454
of the Occupations Code.*

Section 552,101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. We note, there is a legitimate public interest in the essential facts
about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 at 9 (information revealing that employee participates in group
insurance plan funded partly or wholly by governmental body is not excepted from
disclosure), 545 (1990) (financial information pertaining to receipt of funds from
governmental body or debts owed to governmental body not protected by common-law

“As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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privacy). Furthermore, this office has noted the public has a legitimate interest in
information relating to those who are involved in law enforcement. See, e.g., Open Records
Decision Nos. 562 at 10 (1990) (personnel file information does not involve most intimate
aspects of human affairs but in fact touches on matters of legitimate public concern), 470
at 4 (1987) (job performance does not generally constitute public employee’s private
affairs), 444 at 3 (1986) (public has obvious interest in information concerning qualifications
and performance of law enforcement employees), 405 at 2 (1983) (manner in which public
employee’s job was performed cannot be said to be of minimal public interest), 329 (1982)
(reasons for employee’s resignation ordinarily not private). Upon review, we find none of
the remaining information is highly intimate or embarrassing information of no legitimate
public concern. Therefore, no portion of the remaining information may be withheld under
section 552.101 of the Government Code on this basis.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accountsv.
Attorney Gen. of Tex., 354 8.W.3d 336 (Tex. 2010). Upon review, we find the department
must withhold the date of birth you have marked under section 552.102(a) of the
Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989). Section 552.108(b)(1) is intended to protect
“information which, if released, would permit private citizens to anticipate weaknesses in a
police department, avoid detection, jeopardize officer safety, and generally undermine police
efforts to effectuate the laws of this State.” See City of Ft. Worthv. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.). To demonstrate the applicability of this exception, a
governmental body must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. ORD 562 at 10.
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 is designed to protect investigative
techniques and procedures used in law enforcement), 143 (1976) (disclosure of specific
operations or specialized equipment directly related to investigation or detection of crime
may be excepted). Section 552.108(b)(1) is not applicable, however, to generally known
policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law
rules, and constitutional limitations on use of force not protected), 252 at 3 (governmental
body failed to indicate why investigative procedures and techniques requested were any
different from those commonly known). You seek to withhold the information you have
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marked under section 552.108(b)(1). Upon review, we find the department has failed to
demonstrate release of any of the information you have marked would interfere with law
enforcement. Accordingly, the department may not withhold any of the information you
have marked under section 552.108(b)(1) of the Government Code.

Section 552.111 of the Government Code which excepts from disclosure “[a]n interagency
or intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency[.]” Gov’t Code § 552.111. This exception encompasses the
deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The
purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austinv. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ
ref'd n.r.e.); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications consisting of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Additionally, section 552.111 does not generally except from disclosure purely factual
information severable from the opinion portions of internal memoranda. Arlington Indep.
Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.);
ORD 615 at 4-5. But, if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

This office also has concluded a preliminary draft of a document that has been or is intended
for public release in its final form necessarily represents the drafter’s advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559
at 2 (1990) (applying statutory predecessor). Section 552.111 protects factual information
in the draft that also will be included in the final version of the document. See id. at 2-3.
Thus, section 552.111 encompasses the entire contents, including comments, underlining,
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deletions, and proofreading marks, of a preliminary draft of a policymaking document
that will be released to the public in its final form. See id. at 2.

Section 552.111 can also encompass communications between a governmental body and a
third-party, including a consultant or other party with a privity of interest. See Open Records
DecisionNo. 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process). For
section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body. Section 552.111 is not applicable
to a communication between the governmental body and a third party unless the
governmental body establishes it has a privity of interest or common deliberative process
with the third party. See ORD 561 at 9.

We understand you to claim the information you have marked consists of a draft document
that has been released or is intended for release in its final form. However, we note this draft
was received from a third party. You have not explained how this third party shares a privity
of interest or common deliberative process with the department with respect to any of the
information you have marked. Consequently, we find none of the information you have
marked is excepted under the deliberative process privilege, and the department may not
withhold it under section 552.111 of the Government Code.

Section 552.136(b) of the Government Code states “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). The department must withhold the account number we have marked under
section 552.136 of the Government Code.

We understand you to claim the access key you have marked is excepted from disclosure
under section 552.136 of the Government Code. However, we note this information is
subject to section 552.139 of the Government Code.> Section 552.139 of the Government
Code provides, in part:

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

Id. § 552.139(a). Section 2059.055 of the Government Code provides in pertinent part:

’The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470.
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(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
state agency].]

Id § 2059.055(b)(1). We understand the access key we have marked can be used to gain
entry to the Texas Workforce Commission’s unemployment benefits database. Uponreview,
we find this access key, which we have marked, relates to computer network security.
Accordingly, the department must withhold the information we have marked under
section 552.139 of the Government Code.

In summary, the department must withhold the F-5 forms we have marked under
section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code. The department must withhold the date of birth you have marked under
section 552.102(a) of the Government Code. The department must withhold the account
number we have marked under section 552.136 of the Government Code. The department
must withhold the information we have marked under section 552.139 of the Government
Code. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Tim Neal
Assistant Attorney General
Open Records Division

TN/dls
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Ref: ID# 516436
Enc. Submitted documents

c: Requestor
(w/o enclosures)




