
March 17, 2014 

Mr. Larry Sanchez 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Jorge L. Trevino, Jr. 
Webb County Attorney's Office 
1110 Washington Street, Suite 301 
Laredo, Texas 78040 

Dear Mr. Sanchez and Mr. Trevino: 

OR2014-04357 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 51 5481. 

Webb County (the "county") received a request fore-mails sent or received by a named 
county commissioner for a specified time period. You claim portions of the submitted 
information are not subject to the Act or are excepted from disclosure under 
sections 552.101, 552.103, 552.104, 552.107, and 552.111 of the Government Code. We 
have considered your arguments and reviewed the submitted representative sample of 
information. 1 We have also received and considered comments from the requestor. See 
Gov't Code § 5 52.304 (permitting interested third party to submit to attorney general reasons 
why requested information should or should not be released). 

The county argues the information in Samples 4 and 5 is not subject to the Act. The Act is 
applicable to "public information." See id § 552.021. Section 552.002(a) defines "public 
information" as 

1We assume the representative sample of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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information that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

( 1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

Id § 552.002(a). Thus, virtually all the information in a governmental body's physical 
possession constitutes public information and is subject to the Act. !d.; see Open Records 
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You explain the information in 
Sample 4 is purely personal in nature and was not written, produced, collected, assembled, 
or maintained under a law or ordinance or in connection with the transaction of official 
business for the county or by the county. See Open Records Decision No. 635 (1995) 
(statutory predecessor not applicable to personal information unrelated to official business 
and created or maintained by state employee involving de minimis use of state resources). 
You contend the information in Sample 5 is not public information. Upon review, we agree 
the information in Sample 4 and the information we marked in Sample 5 does not constitute 
"information that is written, produced, collected, assembled, or maintained under a law or 
ordinance or in connection with the transaction of official business" by or for the county. See 
Gov't Code§ 552.021; see also ORD 635. Therefore, the information in Sample 4 and the 
information we marked in Sample 5 are not subject to the Act and need not be released in 
response to this request? However, the remaining information in Sample 5 pertains to 
personnel matters, and thus, constitutes "public information" as defined by 
section 552.002(a) of the Government Code. Because this information is subject to the Act, 
it must be released unless it falls within the scope of an exception to disclosure. See Gov't 
Code§§ 552.301, .302. Accordingly, we will address your remaining arguments against 
disclosure of this information as well as the remaining information. 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

----------------------- ·--------·· 



Mr. Larry Sanchez and Mr. Jorge L. Trevino, Jr. ~ Page 3 

Section 552.107(1) of the Government Code protects information that comes within the 
attorney-client privilege. See id. § 552.1 07(1 ). When asserting the attorney-client privilege, 
a governmental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the information at issue. See Open Records 
Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate the 
information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. See TEX. R. EVID. 503(b)(l). 
The privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in capacity other than that of attorney). Governmental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, the mere fact that a communication involves an attorney for the government 
does not demonstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, lawyer representatives, and a 
lawyer representing another party in a pending action and concerning a matter of common 
interest therein. See TEX. R. EVID. 503(b )(1 ). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 
issue has been made. Lastly, the attorney~client privilege applies only to a confidential 
communication, id., meaning it was "not intended to be disclosed to third persons other than 
those to whom disclosure is made in furtherance of the rendition of professional legal 
services to the client or those reasonably necessary for the transmission of the 
communication." Id 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. See 
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Moreover, because the client may elect to waive the privilege at any time, a governmental 
body must explain the confidentiality of a communication has been maintained. 
Section 552.1 07(1) generally excepts an entire communication that is demonstrated to be 
protected by the attorney -client privilege unless otherwise waived by the governmental body. 
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). 

You claim Samples 1 and 2 are protected by section 552.1 07(1) of the Government Code. 
You state the information at issue consists of communications between attorneys for the 
county and county employees. You indicate the communications were made for the purpose 
of facilitating the rendition of professional legal services to the county and that these 
communications were intended to be confidential. Based on your representations and our 
review, we find you have demonstrated the applicability of the attorney-client privilege to 
the information at issue. Thus, the county may generally withhold Samples 1 and 2 under 
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section 552.107(1) of the Government Code. 3 We note, however, some of these e-mail 
strings include e-mails and attachments received from or sent to individuals you have not 
demonstrated are privileged parties. Furthermore, if the e-mails and attachments received 
from or sent to non-privileged parties are removed from the otherwise privileged e-mail 
strings and stand alone, they are responsive to the request for information. Therefore, if these 
non-privileged e-mails and attachments, which we have marked, are maintained by the 
county separate and apart from the otherwise privileged e-mail strings in which they appear, 
then the county may not withhold these non-privileged e-mails and attachments under 
section 552.1 07(1) of the Government Code. To the extent the non-privileged e-mails and 
attachments exist separate and apart from the otherwise privileged e-mail strings, we will 
address your remaining arguments against disclosure. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), (c). The purpose of section 552.103 is to enable a governmental 
body to protect its position in litigation by forcing parties to obtain information relating to 
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990). 
A governmental body has the burden of providing relevant facts and documents to show the 
section 552.103(a) exception applies in a particular situation. The test for meeting this 
burden is a showing ( 1) litigation was pending or reasonably anticipated on the date the 
governmental body received the request for information, and (2) the requested information 
is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found, 958 
S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post 
Co., 684 S.W.2d210, 212 (Tex. App.-Houston[1stDist.] 1984, writrefdn.r.e.); ORD 551 
at 4. The governmental body must meet both parts ofthis test for information to be excepted 
under section 552.103(a). See ORD 551 at4. 

3As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 



Mr. Larry Sanchez and Mr. Jorge L. Trevino, Jr.- Page 5 

This office has long held that "litigation," for purposes of section 552.103, includes 
"contested cases" conducted in a quasi-judicial forum. See Open Records Decision 
Nos. 474 (1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an 
administrative proceeding is conducted in a quasi-judicial forum, some of the factors this 
office considers are whether the administrative proceeding provides for discovery, evidence 
to be heard, factual questions to be resolved, the making of a record, and whether the 
proceeding is an adjudicative forum of first jurisdiction with appellate review ofthe resulting 
decision without a re-adjudication of fact questions. See Open Records Decision 
No. 588 (1991). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish litigation 
is reasonably anticipated, the governmental body must furnish concrete evidence that 
litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. !d. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney for a potential opposing party.4 Open 
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward filing suit, litigation is not reasonably anticipated. Open 
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired 
an attorney who makes a request for information does not establish that litigation is 
reasonably anticipated. Open Records Decision No. 361 (1983). 

To the extent the non-privileged e-mails and attachments exist separate and apart from the 
otherwise privileged e-mail strings, you claim these e-mails and attachments pertain to a case 
filed by a former county employee with the county's Civil Service Commission (the 
"commission"). You further state her case is still active and in the appeal process. You 
therefore contend litigation was pending against the county at the time the instant request was 
made. However, you have not submitted any rules regarding the county's grievance process. 
Further, you have not explained how the case filed with the commission constitutes litigation 
of a judicial or quasi-judicial nature for purposes of section 552.103 of the Government 
Code. See generally Open Records Decision No. 301 (1982) (discussing meaning of 
"litigation" under predecessor to section 552.103). Consequently, you have not established 
litigation was pending when the county received the request for information. Further, 

4In addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981). 
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although you state the county anticipates litigation regarding this matter, you have not 
informed us, nor does the information at issue reveal, the former employee has otherwise 
taken any concrete steps toward the initiation of litigation against the county. See Gov't 
Code§ 552.301(e)(1 )(A). Consequently, you have not established litigation was pending or 
reasonably anticipated when the county received the request for information. Accordingly, 
the county may not withhold any of the information at issue under section 552.103 ofthe 
Government Code. 

Section 5 52.10 1 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." !d. § 552.101. This section 
encompasses information protected by other statutes, such as the Family Medical Leave Act 
(the "FMLA"), section 2654 of title 29 of the United States Code. Section 825.500 of 
chapter V of title 29 of the Code of Federal Regulations identifies the record-keeping 
requirements for employers that are subject to the FMLA. Subsection (g) of section 825.500 
states: 

[r ]ecords and documents relating to medical certifications, recertifications or 
medical histories of employees or employees' family members, created for 
purposes of FMLA, shall be maintained as confidential medical records in 
separate files/records from the usual personnel files. If the Genetic 
Information Nondiscrimination Act of 2008 (GINA) is applicable, records 
and documents created for purposes of FMLA containing family medical 
history or genetic information as defined in GINA shall be maintained in 
accordance with the confidentiality requirements of Title II of GINA (see 29 
C.F.R. 1635.9), which permit such information to be disclosed consistent 
with the requirements ofFMLA. Ifthe [Americans with Disabilities Act (the 
"ADA"), as amended, is also applicable, such records shall be maintained in 
conformance with ADA confidentiality requirements ... , except that: 

(1) Supervisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations; 

(2) First aid and safety personnel may be informed (when appropriate) 
if the employee's physical or medical condition might require 
emergency treatment; and 

(3) Government officials investigating compliance with FMLA (or 
other pertinent law) shall be provided relevant information upon 
request. 

29 C.F.R. § 825.500(g). Upon review, we find the information we marked in Sample 3 is 
confidential under section 825.500 of title 29 of the Code of Federal Regulations. Further, 
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we find none of the release provisions of the FMLA apply to this information. Accordingly, 
the county must withhold the information we marked in Sample 3 under section 552.101 of 
the Government Code in conjunction with the FMLA.5 However, we find none of the 
remaining information relates to medical certifications, recertifications, or medical histories 
of employees or employees' family members, created for purposes ofFMLA. Consequently, 
no portion of the remaining responsive information may be withheld under section 552.101 
of the Government Code in conjunction with the FMLA. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159.002 of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 15 9. 002( a)-( c). Information subj ectto the MP A includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we marked constitutes a record ofthe identity, diagnosis, evaluation, or treatment of a patient 
by a physician that was created or is maintained by a physician. Accordingly, to the extent 
the non-privileged attachments exist separate and apart from the otherwise privileged e-mail 
strings, the county must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 

5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. !d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. ld. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). We note, however, the public generally has a legitimate interest in 
information relating to public employment and public employees. See Open Records 
Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow). Furthermore, 
information pertaining to leave of public employees is generally a matter oflegitimate public 
interest. See Open Records Decision No. 336 at 2 (1982) (names of employees taking sick 
leave and dates of sick leave taken not private). Upon review, we find the information we 
marked satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Accordingly, the county must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy.6 

However, we note the information you seek to withhold in Sample 8 under section 552.101 
of the Government Code in conjunction with common-law privacy does not identify an 
individual to whom the information pertains, and therefore, does not implicate any 
individual's right to privacy. Further, we find none of the remaining information you seek 
to withhold is highly intimate or embarrassing information of no legitimate public interest. 
Accordingly, the county may not withhold any of the remaining responsive information under 
section 552.101 ofthe Government Code in conjunction with common-law privacy. 

Section 552.104 of the Government Code excepts from required public disclosure 
"information that, if released, would give advantage to a competitor or bidder." Gov't Code 
§ 552.104. This exception protects a governmental body's interests in connection with 
competitive bidding and in certain other competitive situations. See Open Records Decision 
No. 593 ( 1991) (construing statutory predecessor). This office has held a governmental body 
may seek protection as a competitor in the marketplace under section 552.104 and avail itself 
of the "competitive advantage" aspect of this exception if it can satisfy two criteria. See id. 
First, the governmental body must demonstrate it has specific marketplace interests. See id. 
at 3. Second, the governmental body must demonstrate a specific threat of actual or potential 
harm to its interests in a particular competitive situation. See id. at 5. Thus, the question of 
whether the release of particular information will harm a governmental body's legitimate 
interests as a competitor in a marketplace depends on the sufficiency of the governmental 
body's demonstration of the prospect of specific harm to its marketplace interests in a 
particular competitive situation. See id. at 10. A general allegation of a remote possibility 
of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988). 

6 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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You assert the county is a competitor in the marketplace for grant funding. We understand 
the county was in competition for grant funding from the County Transportation 
Infrastructure Fund Grant Program. You state the information in Sample 9 contains a 
deadline to finish the submission for the grant funding. You further state several areas of 
criteria are listed in the information in Sample 9 and explain when the county will complete 
certain activities. You argue release of the information in Sample 9 would place the county 
at a disadvantage because it would make the county's proposal seem less favorable if another 
governmental body changes its own submission for the same grant based on seeing the 
information contained in Sample 9. Based on your representations and our review, we find 
the county has demonstrated it has specific marketplace interests and may be considered a 
"competitor" for purposes of section 552.104. However, we find the county has failed to 
demonstrate how release of the information in Sample 9 would cause potential harm to the 
county's interests in a particular competitive situation. Therefore, we find the county has 
failed to demonstrate the applicability of section 552.104 of the Government Code to the 
information in Sample 9, and it may not be withheld on that basis. 

Section 552.111 of the Government Code excepts from disclosure "[ a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code§ 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ refd n.r.e.); 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor 
to section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of 
policy issues among agency personnel. /d.; see also City of Garland v. Dallas Morning 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 ( 1995). 

Further, section 552.111 does not protect facts and written observations of facts and events 
severable from advice, opinions, and recommendations. Arlington lndep. Sch. Dist. v. Tex. 
Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. But 
if factual information is so inextricably intertwined with material involving advice, opinion, 
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or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

Section 552.111 can also encompass communications between a governmental body and a 
third party, including a consultant or other party with a privity of interest. See Open Records 
Decision No. 561 at9(1990)(section552.111 encompassescommunicationswithpartywith 
which governmental body has privity of interest or common deliberative process). For 
section 552.111 to apply, the governmental body must identify the third party and explain 
the nature of its relationship with the governmental body. Section 552.111 is not applicable 
to a communication between the governmental body and a third party unless the 
governmental body establishes it has a privity of interest or common deliberative process 
with the third party. See ORD 561. 

To the extent the non-privileged e-mails and attachments exist separate and apart from the 
otherwise privileged e-mail strings, you seek to withhold these e-mails and attachments 
under section 552.111 of the Government Code. Upon review, we find the information at 
issue was communicated with individuals with whom you have not demonstrated the county 
shares a privity of interest or common deliberative process. Accordingly, the county may not 
withhold any portion of the information at issue under section 552.111 of the Government 
Code on the basis of the deliberative process privilege. 

Section 552.111 of the Government Code also encompasses the attorney work product 
privilege found in Texas Rule of Civil Procedure 192.5. City of Garland, 22 S. W.3d at 360; 
ORD 677 at 4-8. Rule 192.5 defmes work product as: 

(1) [M]aterial prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIV. P. 192.5( a). A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation oflitigation by or for a party or a party's representative. /d.; ORD 677 
at 6-8. In order for this office to conclude that the information was made or developed in 
anticipation of litigation, we must be satisfied that 
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a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat 'I Tank Co. v. Brotherton, 851 S. W.2d 193, 207 (Tex. 1993 ). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." !d. at 204; ORD 677 at 7. 

To the extent the non-privileged e-mails and attachments exist separate and apart from the 
otherwise privileged e-mail strings, you contend they consist of attorney work product. 
However, as previously noted, the information at issue consists ofinformation that was sent 
to or received from third parties you have not demonstrated are privileged. Therefore, 
because non-privileged parties have had access to this information, the work product 
privilege under section 552.111 has been waived. Accordingly, the county may not withhold 
any of the information at issue under the work product privilege of section 5 52.111 of the 
Government Code. 

We note the remaining information contains information subject to section 552.117 of the 
Government Code.7 Section 552.117(a)(l)ofthe Government Code excepts from disclosure 
the home address and telephone number, emergency contact information, social security 
number, and family member information of a current or former employee or official of a 
governmental body who requests this information be kept confidential under section 552.024 
of the Government Code. See Gov't Code § 552.117(a)(l). Section 552.117 is also 
applicable to personal cellular telephone numbers, provided the cellular telephone service 
is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988) 
(section 5 52.11 7 not applicable to cellular telephone numbers paid for by governmental body 
and intended for official use). Whether a particular item of information is protected by 
section 552.117(a)(l) must be determined at the time of the governmental body's receipt of 
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus, 
information may be withheld under section 552.117(a)(l) only on behalf of a current or 
former employee or official who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the information. We 
have marked the personal information of county employees, including cellular telephone 
numbers. To the extent the individuals whose information is at issue timely requested 
confidentiality under section 552.024 of the Government Code and the cellular telephone 
service is not paid for by a governmental body, the county must withhold the information we 

7The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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marked under section 552.117(a)(l) of the Government Code. The county may not withhold 
the marked information under section 552.117(a)(l) ifthe individuals did not make timely 
elections to keep the information confidential or if the cellular telephone service is paid for 
by a governmental body. 

Section 552.13 7 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552.137(a)-(c). Therefore, the county must withhold the personal e-mail addresses you 
marked under section 552.137 of the Government Code, unless the owners affirmatively 
consent to their public disclosure. 

In summary, the information in Sample 4 and the information we marked in Sample 5 are not 
subject to the Act and need not be released in response to this request. The county may 
generally withhold Samples 1 and 2 under section 552.1 07(1) of the Government Code. 
However, to the extent the non-privileged e-mails and attachments, which we have marked, 
exist separate and apart from the otherwise privileged e-mail strings in which they appear, 
they may not be withheld under section 552.1 07(1) of the Government Code. The county 
must withhold the information we marked in Sample 3 under section 552.101 of the 
Government Code in conjunction with the FMLA. To the extent the non-privileged e-mails 
and attachments exist separate and apart from the otherwise privileged e-mail strings, the 
county must withhold the information we marked under section 552.101 of the Government 
Code in conjunction with the MP A. The county must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
To the extent the individuals whose information is at issue timely requested confidentiality 
under section 552.024 of the Government Code and the cellular telephone service is not paid 
for by a governmental body, the county must withhold the information we marked under 
section 552.117(a)(l) of the Government Code. The county must withhold the personal 
e-mail addresses you marked under section 552.137 ofthe Government Code, unless the 
owners affirmatively consent to their public disclosure. The remaining information must be 
released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattomcygeneral.gov/openl 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

~rely, 

Paige Tho on 
Assistant Attorney General 
Open Records Division 

PT/dls 

Ref: ID# 515481 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


