
April 7, 2014 

Mr. Brendan W. Guy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant Criminal District Attorney 
Victoria County 
205 North Bridge, Suite 301 
Victoria, Texas 77901-8085 

Dear Mr. Guy: 

OR2014-05711 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 518926. 

The Victoria County Criminal District Attorney's Office (the "district attorney's office") 
received a request for twenty-five categories of information pertaining to case 
number 13-8-27493-A. You state the district attorney's office does not have information 
responsive to some ofthe twenty-five categories of the request. 1 You claim the submitted 
information is excepted from disclosure under sections 552.101, 552.103, 552.108, 
and 552.130 ofthe Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, you state, and we agree, the information you have marked is not responsive to the 
instant request because it does not pertain to the case at issue. The district attorney's office 
need not release nomesponsive information in response to this request, and this ruling will 
not address that information. 

Section 552.103 of the Government Code provides in relevant part as follows: 

1We note the Act does not require a governmental body to disclose information that did not exist at 
the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S. W.2d 266 (Tex. Civ. 
App.-San Antonio 1978, writ dism'd); Attorney General Opinion H-90 (1973); Open Records Decision 
Nos. 452 at 2-3 (1986), 342 at 3 (1982), 87 ( 1975); see also Open Records Decision Nos. 572 at 1 (1990), 555 
at 1-2 (1990), 416 at 5 (1984). 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(b) For purposes of this section, the state or a political subdivision is 
considered to be a party to litigation of a criminal nature until the applicable 
statute of limitations has expired or until the defendant has exhausted all 
appellate and postconviction remedies in state and federal court. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103. A governmental body has the burden of providing relevant facts and 
documents to show section 552.103(a) is applicable in a particular situation. The test for 
meeting this burden is a showing that ( 1) litigation was pending or reasonably anticipated on 
the date the governmental body received the request for information, and (2) the information 
at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 
S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post 
Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open 
Records Decision No. 551 at 4 (I 990). A governmental body must meet both prongs of this 
test for information to be excepted under section 552.103(a). See ORD 551. 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office with "concrete evidence showing the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. See id. Concrete evidence to 
support a claim litigation is reasonably anticipated may include, for example, the 
governmental body's receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party.2 See Open Records Decision No. 555 
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be "realistically 
contemplated"). On the other hand, this office has determined that if an individual publicly 
threatens to bring suit against a governmental body, but does not actually take objective steps 

2In addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981). 
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toward filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). Further, the fact a potential opposing party has hired an attorney who makes 
a request for information does not establish litigation is reasonably anticipated. See Open 
Records Decision No. 361 (1983). 

You explain the responsive information involves a criminal case that was resolved with an 
order of deferred adjudication. You state the defendant in the case "has not yet filed any 
habeas corpus motion regarding his case" and, thus, "the defendant has not exhausted his 
postconviction remedies in state court." However, you do not assert any postconviction or 
habeas corpus proceedings were pending on the date the district attorney's office received 
the instant request. Furthermore, you have not demonstrated the defendant had taken any 
concrete steps towards initiating a postconviction or habeas corpus proceeding. Therefore, 
we find you have failed to demonstrate the district attorney's office was a party to pending 
or anticipated litigation on the date it received the request for information. Accordingly, 
none of the responsive information may be withheld on the basis of section 5 52.103. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 55 2.1 01. This section encompasses laws that make criminal history record 
information ("CHRI") confidential. CHRI generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential under federal and state law. 
Title 28, part 20 of the Code ofFederal Regulations governs the release ofCHRI that states 
obtain from the federal government or other states. Open Records Decision No. 565 at 7 
(1990). The federal regulations allow each state to follow its individual law with respect to 
CHRI it generates. !d. Section 411.083 of the Government Code deems confidential CHRI 
the Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code§ 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency 
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. !d. § 411.089(b )(1 ). Other entities 
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRI obtained 
from DPS or any other criminal justice agency must be withheld under section 552.101 of 
the Government Code in conjunction with Government Code chapter 411, subchapter F. See 
id. § 411.082(2)(B) (term CHRI does not include driving record information). Accordingly, 
the district attorney's office must withhold the CHRI we marked under section 552.101 of 
the Government Code in conjunction with chapter 411 of the Government Code and federal 
law. However, none of the remaining information consists of CHRI for purposes of 
chapter 411, and it may not be withheld under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
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legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. !d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. !d. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the district attorney's 
office must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.108 of the Government Code provides in part the following: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime [is excepted from 
required public disclosure] if: 

( 4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state [and] 

Gov't Code § 552.1 08(a)( 4). Generally a government body claiming section 552.108 must 
explain how and why the release of the information would interfere with a particular criminal 
investigation or prosecution. See id. §§ 552.108,.301 (e)(1)(A); see also Ex parte Pruitt, 551 
S.W.2d 706 (Tex. 1977). You state the information submitted as Exhibit J was prepared by 
the district attorney's office and reflects its mental impressions and legal reasoning. Upon 
review, we agree Exhibit J reflects the mental processes or legal reasoning of an attorney 
representing the state. Therefore, we conclude Exhibit J is subject to section 552.1 08( a)( 4). 
Thus, the districtattorney'soffice may withhold ExhibitJ under section 552.1 08(a)(4) of the 
Government Code. 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle operator's license or driver's license or a motor vehicle title or registration 
issued by a Texas agency, or an agency of another state or country. See Gov't Code 
§ 552.130(a)(l)-(2). Upon review, we find the district attorney's office must withhold the 
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motor vehicle record information we have marked under section 552.130 of the Government 
Code.3 

In summary, the district attorney's office must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with chapter 411 of the 
Government Code and federal law. The district attorney's office must withhold the 
information we have marked under section 5 52.101 of the Government Code in conjunction 
with common-law privacy. The district attorney's office may withhold Exhibit J under 
section 552.1 08(a)( 4) of the Government Code. The district attorney's office must withhold 
the information we have marked under section 552.130 of the Government Code. The 
remaining information must be released.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sfficer~~ L~( 
Jfer Luttrall 
Assistant Attorney General 
Open Records Division 

JL/akg 

3Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. 
See Gov't Code§ 552.130(c). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.130(e). See id. § 552.130(d), (e). 

4We note the remaining information contains a social security number. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. See Gov't Code 
§ 552.147(b). 



Mr. Brendan W. Guy- Page 6 

Ref: ID# 518926 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


