GREG ABBOTT

April 24, 2014

Ms. Halfreda Anderson-Nelson
Public Information Officer
Dallas Area Rapid Transit

P.O. Box 660163

Dallas, Texas 75266-0163

OR2014-06800
Dear Ms. Anderson-Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 520617 (DART ORR# 10526).

The Dallas Area Rapid Transit (“DART”) received a request for audio recordings and
transcripts relating to the requestor’s benefits during specified committee meetings for a
specified time period. You state you released some of the information to the requestor. You
claim the submitted information is excepted from disclosure under sections 552.101
and 552.107 of the Government Code.! We have considered the exception you claim and
reviewed the submitted information.

Initially, we note the information we have marked is not responsive to the instant request for
information because it contains information beyond the scope of the request.” This ruling

'Although you also raise Texas Rule of Evidence 503, we note the proper exception to raise when
asserting the attorney-client privilege for information not subject to section 552.022 of the Government Code
is section 552.107 of the Government Code. See Open Records Decision No. 676 at 1-2 (2002).

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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does not address the public availability of non-responsive information, and DART is not
required to release non-responsive information in response to this request.

Next, we note the submitted responsive information contains minutes of public meetings.
The minutes of a governmental body’s public meetings are specifically made public under
provisions of the Open Meetings Act, chapter 551 of the Government Code. See Gov’t Code
§ 551.022 (minutes and tape recordings of open meeting are public records and shall be
available for public inspection and copying on request to governmental body’s chief
administrative officer or officer’s designee). Although you seek to withhold some of this
information under section 552.107 of the Government Code, the exceptions to disclosure
found in the Act generally do not apply to information other statutes make public. See Open
Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Further, information that is
specifically made public by statute may not be withheld under section 552.101 on the basis
of common-law privacy. See Collins v. Tex Mall, L.P., 297 S. W.3d 409, 415 (Tex.
App.—Fort Worth 2009, no pet.) (statutory provision controls and preempts common law
only when statute directly conflicts with common-law principle); Center Point Energy
Houston Elec. LLC v. Harris County Toll Rd. Auth., 436 F.3d 541, 544 (5th Cir. 2006)
(common law controls only where there is no conflicting or controlling statutory law).
Therefore, the submitted minutes of the public meetings must be released pursuant to
section 551.022 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
also found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally highly intimate or embarrassing. See Open
Records Decision Nos. 600 (1992), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history). However, information concerning
financial transactions between an employee and a public employer is generally of legitimate
public interest. ORD 545.

We note that although some of the remaining responsive information satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation, it pertains to the requestor;
therefore, pursuant to section 552.023 of the Government Code, the requestor has a right of
access to his own private information. Gov’t Code § 552.023 (governmental body may not
deny access to person to whom information relates on ground that information is considered
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confidential under privacy principles). In addition, we find DART has failed to demonstrate
how any other portion of the remaining responsive information is highly intimate or
embarrassing and of no legitimate public interest. Therefore, DART may not withhold any
of the remaining responsive information under section 552.101 of the Government Code in
conjunction with common-law privacy.

We note some of the remaining information may be subject to section 552.117 of the
Government Code.? Section 552.117(a)(1) of the Government Code excepts from disclosure
the home address and telephone number, emergency contact information, social security
number, and family member information of a current or former employee or official of a
governmental body who requests this information be kept confidential under section 552.024
of the Government Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of
information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body’s receipt of the request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(1) only
on behalf of a current or former employee or official who made a request for confidentiality
under section 552.024 prior to the date of the governmental body’s receipt of the request for
the information. Information may not be withheld under section 552.117(a)(1) on behalf of
a current or former employee or official who did not timely request under section 552.024
the information be kept confidential. Therefore, to the extent the employees at issue timely
requested confidentiality under section 552.024 of the Government Code, DART must
withhold the information we have marked under section 552.117(a)(1) of the Government
Code. Conversely, to the extent the employees at issue did not timely request confidentiality
under section 552.024, DART may not withhold the information under section 552.117(a)(1).

In summary, DART need not release the information we have marked as not responsive to
the request. To the extent the employees at issue timely requested confidentiality under
section 552.024 of the Government Code, DART must withhold the information we have
marked under section 552.117 of the Government Code. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision No. 481 (1987), 480
(1987), 470 (1987).
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Meredith L. Cof]

Assistant Attorney General
Open Records Division
MLC/dlIs

Ref: ID# 520617

Enc. Submitted documents

c: Requestor
(w/o enclosures)




