GREG ABBOTT

May 5, 2014

Ms. Jennifer E. Bloom

Senior Assistant General Counsel
University of Houston System
311 E. Cullen Building

Houston, Texas 77204-2028

OR2014-07530
Dear Ms. Bloom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 521810.

The University of Houston at Clear Lake Police Department (the “department”) received a
request for all information received by the department during the background investigation
of the requestor for a specified job posting, including the psychological evaluation. You state
you will release some information to the requestor. You claim the remaining requested
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and reviewed the submitted representative sample
of information.’

Initially, we note some of the submitted information is not responsive to the request at issue.
The requestor seeks all information received by the department during its background
investigation of the requestor. Some of the information, which we have marked, was not
received as part of the background investigation. Additionally, some of the information,

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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which we have marked, was created after the date of the request.> As such, this information
is not responsive to the request. This ruling does not address the public availability of that
information, and the department need not release any non-responsive information.

Next, we note the information at issue contains a peace officer’s Texas Commission on Law
Enforcement (“TCOLE”) identification number. In Open Records Decision No. 581 (1990),
this office determined certain computer information, such as source codes, documentation
information, and other computer programming, that has no significance other than its use as
a tool for the maintenance, manipulation, or protection of public property is not the kind of
information made public under section 552.021 of the Government Code. We understand
an officer’s TCOLE identification number is a unique computer-generated number assigned
to peace officers for identification in the commissioner’s electronic database, and may be
used as an access device number on the TCOLE website. Accordingly, we find the officer’s
TCOLE identification number in the submitted information does not constitute public
information under section 552.002 of the Government Code. Therefore, the TCOLE
identification number is not subject to the Act and need not be released to the requestor.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses section 1701.306 of the Occupations Code,
which pertains to an L-3 Declaration of Psychological and Emotional Health form required
by TCOLE. Section 1701.306 provides the following:

(a) [TCOLE] may not issue a license to a person unless the person is
examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license is sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)

*We note the Act does not require a governmental body to release information that did not exist when
itreceived arequest or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992),
555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).
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and shall maintain a copy of the report on file in a format readily accessible
to [TCOLE]. A declaration is not public information.

Occ. Code § 1701.306(a)-(b). The submitted L-3 declaration is incomplete and unsigned
by a psychologist or by a psychiatrist. Accordingly, the department may not withhold
this document under section 1701.306 of the Occupations Code. Further, we note
section 1701.306 applies only to the declaration form itself. Thus, none of the remaining
information may be withheld under section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 1701.454 of the Occupations Code, which governs
the public availability of information submitted to TCOLE under subchapter J of
chapter 1701 of the Occupations Code. Section 1701.454 provides as follows:

(a) All information submitted to [TCOLE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

Id § 1701.454. The information at issue contains information that was submitted to TCOLE
pursuant to subchapter J of chapter 1701 of the Occupations Code. Furthermore, the named
officer did not resign, nor was he terminated due to substantiated incidents of excessive force
or violations of the law other than traffic offenses. Therefore, the department must withhold
the information we marked under section 552.101 of the Government Code in conjunction
with section 1701.454 of the Occupations Code.

Section 552.101 also encompasses section 611.002 of the Health and Safety Code, which
provides “[c]Jommunications between a patient and a professional, and records of the identity,
diagnosis, evaluation, or treatment of a patient that are created or maintained by a
professional, are confidential.”® Health & Safety Code § 611.002(a). Section 611.001
defines a “professional” as (1) a person authorized to practice medicine, (2) a person licensed
or certified by the state to diagnose, evaluate, or treat mental or emotional conditions or
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified;
and a “patient” as “a person who consults or is interviewed by a professional for diagnosis,
evaluation, or treatment of any mental or emotional condition or disorder, including
alcoholism or drug addiction.” See id. § 611.001. Upon review, we find the information we

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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have marked consists of mental health records subject to section 611.002(a) of the Health and
Safety Code. Accordingly, the department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 611.002(a) of
the Health and Safety Code.*

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as chapter 411 of the Government Code, which makes confidential criminal
history record information (“CHRI”) generated by the National Crime Information Center
or by the Texas Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20
of the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that
the Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101
in conjunction with chapter 411, subchapter F of the Government Code. See id.
§ 411.082(2)(B) (term CHRI does not include driving record information). Upon review, we
agree the remaining information contains CHRI that is confidential under section 411.083.
Thus, the department must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code.’ However,
we find no portion of the remaining information consists of confidential CHRI for the
purposes of section 411.083 of the Government Code, and the department may not withhold
any of the remaining information under section 552.101 of the Government Code on that
basis.

In summary, the TCOLE identification number is not subject to the Act and need not be
released to the requestor. The department must withhold the information we marked under
section 552.101 of the Government Code in conjunction with section 1701.454 of the

*We note this ruling does not affect a patient’s right to access his or her mental health records from
the professional who provided treatment under chapter 611 of the Health and Safety Code. See Health & Safety
Code §§ 611.004. .0045; cf Abbott v. Tex. State Bd. of Pharmacy, 391 S.W.3d 253 (Tex. App.—Austin 2012,
no pet.) (Medical Practice Act, subtitle B of title 3 of the Occupations Code, does not provide patient general
right of access to his or her medical records from governmental body responding to request for information
under Public Information Act).

*We note an individual may obtain his own CHRI from DPS. See Gov’t Code § 411.083(b)(3).
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Occupations Code, section 611.002 of the Health and Safety Code, and section 411.083 of
the Government Code.® The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
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ssistant (Attorney General
pen Recotds Division

JB/tch
Ref: ID# 521810
Enc. Submitted documents

c: Requestor
(w/o enclosures)

°As our ruling is dispositive for the information at issue, we need not address your remaining argument
against disclosure.

"We note the requestor has a special right of access to some of the information being released in this
instance. See Gov’t Code § 552.023(a) (governmental body may not deny access to person to whom
information relates, or that party’s representative, solely on grounds that information is considered confidential
by privacy principles). Thus, if the department receives another request for this same information from a person
who would not have a right of access, then the department should again seek a ruling from this office.



