
June 18, 2014 

Mr. Jim B. Simpson 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant Johnson County Attorney 
204 South Buffalo Avenue, 4th Floor, Suite 410 
Cleburne, Texas 76033-5404 

Dear Mr. Simpson: 

OR2014-10535 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 526219. 

The Johnson County Sheriffs Office (the "sheriffs office") received a request for (1) 
evidence, documentation, and video or audio recordings from any patrol vehicle or Johnson 
County (the "county") facility pertaining to a specified case; (2) correspondence pertaining 
to a specified case; (3) documents pertaining to county jail inspections, including specified 
cell inspection and maintenance records and specified reports; and ( 4) information regarding 
documented injuries to inmates from a specified period of time. You state you have no 
information responsive to portions of the request. 1 You state you are releasing some of the 
requested information to the requestor. You claim that the submitted information is excepted 
from disclosure under sections 552.101, 552.103, 552.108, 552.130, and 552.147 ofthe 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 ( 1992), 452 at 3 ( 1986), 362 at 2 ( 1983). 
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Government Code. 2 We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 3 

Initially, you inform us the sheriff's office asked the requestor for clarification regarding a 
portion of the request. See Gov't Code § 552.222 (if request for information is unclear, 
governmental body may ask requestor to clarify request). We understand the requestor has 
not responded to this request for clarification. Therefore, the sheriff's office is not required 
to release any information that may be responsive to the portion of the request for which it 
sought clarification. If the requestor responds to the clarification request, the sheriff's office 
must seek a ruling from this office before withholding any responsive information from the 
requestor. City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a 
governmental entity, acting in good faith, requests clarification or narrowing of an unclear 
or overbroad request for public information, the ten-day period to request an attorney general 
ruling is measured from the date the request is clarified or narrowed). 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. You raise section 552.101 in conjunction with section 236.6 oftitle 8 
ofthe Code ofFederal Regulations.4 Section 236.6 of title 8 provides as follows: 

No person, including any state or local government entity or any privately 
operated detention facility, that houses, maintains, provides services to, or 
otherwise holds any detainee on behalf of the [Immigration and 
Naturalization] Service [ (the "INS")] (whether by contract or otherwise), and 
no other person who by virtue of any official or contractual relationship with 
such person obtains information relating to any detainee, shall disclose or 
otherwise permit to be made public the name of, or other information relating 

2Although you also raise sections 552.107,552.111,552.117,552.1175,552.132,552.134,552.135, 
and 552.137 of the Government Code, you make no arguments to support these exceptions. Therefore, we 
assume you have withdrawn your claim these sections apply to the submitted information. See Gov't Code 
§§ 552.30 I, .302. Furthermore, although you raise sections 552.00 I, 552.023, and 552.307 of the Government 
Code, we note these sections are not exceptions to public disclosure under the Act. 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

4Section 552.101 encompasses information that other statutes make confidential. A federal statute or 
an administrative regulation enacted pursuant to statutory authority can provide statutory confidentiality for 
purposes of section 552.101. See Open Records Decision No. 476 (1987) (addressing statutory predecessor). 
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to, such detainee.5 Such information shall be under the control of [the INS] 
and shall be subject to public disclosure only pursuant to the provisions of 
applicable federal laws, regulations and executive orders. Insofar as any 
documents or other records contain such information, such documents shall 
not be public records. This section applies to all persons and information 
identified or described in it, regardless of when such persons obtained such 
information, and applies to all requests for public disclosure of such 
information, including requests that are the subject of proceedings pending 
as of April 17, 2002. 

8 C.F.R. § 236.6. You inform us the county holds INS detainees pursuant to a contract with 
the federal government, and you contend the submitted information may be confidential 
under section 236.6 because it may pertain to INS detainees. Based on your arguments and 
our review of the information in question, we agree that the sheriff's office is required to 
abide by rules promulgated by the INS with regard to INS detainees. See 8 C.F.R. § 2.1 
(providing that Secretary of Homeland Security may issue regulations to administer and 
enforce laws relating to immigration and naturalization of aliens); see also American Civil 
Liberties Union of New Jersey, Inc. v. County of Hudson, 799 A.2d 629 (N.J. 2002) (stating 
that while state possesses sovereign authority over operation of its jails, it may not operate 
them, in respect to INS detainees, in any way that derogates federal government's exclusive 
and expressed interest in regulating aliens). Upon review of the submitted information, we 
are unable to discern whether the submitted information pertains to INS detainees. Thus, we 
must rule conditionally. To the extent the submitted information relates to INS detainees, 
the information is made confidential by section 236.6 and must be withheld from disclosure 
under section 552.101 ofthe Government Code. See ACLU, 799 A.2d at 655 (concluding 
that because INS had authority to promulgate 8 C.F .R. § 236.6, provision preempts state law 
requiring disclosure of requested information); see also English v. General Elec. Co., 496 
U.S. 72, 79 (1990) (noting that state law is preempted to extent it actually conflicts with 
federal law); Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355,369 (1986) (noting that 
federal agency acting within scope of its congressionally delegated authority may preempt 
state regulation). To the extent the submitted information does not relate to INS detainees, 
the information at issue is not confidential under section 236.6 and may not be withheld 
under section 552.101 on that basis. 

You raise section 552.101 of the Government Code in conjunction with the Health Insurance 
Portability and Accountability Act of 1996 ("HIP AA") for the submitted information. At the 
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for Privacy oflndividually Identifiable Health Information. See HIPAA, 42 U.S.C. 

5We note that the functions of the INS were transferred to the Department of Homeland Security on 
March 1, 2003. See Homeland Security Act of2002, Pub. L. No. 107-296, 116 Stat. 2135 (2002). However, 
as section 236.6 still refers to the agency at issue as "the INS," we also will do so in this ruling. 
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§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); 
see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the 
releasability of protected health information by a covered entity. See 45 C.F .R. pts. 160, 164. 
Under these standards, a covered entity may not use or disclose protected health information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code ofFederal 
Regulations provides a covered entity may use or disclose protected health information to 
the extent such use or disclosure is required by law and the use or disclosure complies with 
and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(l). We 
further noted the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We therefore held the disclosures under the Act come within 
section 164.512( a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v Tex. Dep 't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general rule, 
statutory confidentiality requires express language making information confidential). 
Because the Privacy Rule does not make confidential information that is subject to disclosure 
under the Act, the sheriffs office may not withhold any portion of the information at issue 
on that basis. 

Section 552.101 of the Government Code also encompasses the Medical Practices Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159.002 ofthe MPA provides, in part, as follows: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 
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Occ. Code§ 159.002(a)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have also found that when a file is 
created as the result of a hospital stay, all the documents in the file relating to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). Upon review, we find the 
information we have marked constitutes medical records. Accordingly, the sheriffs office 
must withhold the marked information under section 552.101 ofthe Government Code in 
conjunction with the MP A.6 However, we find the remaining information does not consist 
of records of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
were created by a physician. Therefore, no portion of the remaining information may be 
withheld under section 552.101 of the Government Code on that basis. 

Section 552.101 ofthe Government Code also encompasses section 611.002 ofthe Health 
and Safety Code, which makes certain mental health record information confidential. 
Section 611.002 provides in pertinent part the following: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by section 611.004 or 611.0045. 

Health & Safety Code§ 611.002(a)-(b). Section 611.001 defines a "professional" as (1) a 
person authorized to practice medicine, (2) a person licensed or certified by the state to 
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the 
patient reasonably believes is authorized, licensed, or certified. See id. § 611.001 (2). Upon 
review, we find none of the information at issue consists of communications between a 
patient and a professional or records of the identity, diagnosis, evaluation, or treatment of a 
patient that are created or maintained by a professional. Accordingly, the sheriffs office may 
not withhold any of the remaining information under section 552.101 of the Government 
Code on the basis of section 611.002 of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses information protected by 
section 773.091 of the Health and Safety Code, which provides in part: 

6As our ruling for this information is dispositive, we need not address your remaining arguments 
against its disclosure. 
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(a) A communication between certified emergency medical services 
personnel or a physician providing medical supervision and a patient that is 
made in the course of providing emergency medical services to the patient is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) Records of the identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

!d. § 773.091(a)-(b), (g). Thus, except for the information specified in section 773.091(g), 
EMS records are deemed confidential under section 773.091 and may be released only in 
accordance with chapter 773 of the Health and Safety Code. See id. §§ 773.091-.094. 

You argue the remaining information is subject to chapter 773 of the Health and Safety Code. 
Upon review, we find the information at issue does not consist of communications between 
certified emergency medical services personnel providing medical supervision and patients 
that were made in the course of providing emergency medical services to the patients. 
See id. § 773.091(a). Furthermore, the information at issue does not consist of records of the 
identity, evaluation, or treatment of patients by emergency medical services personnel 
providing medical supervision that were created by the emergency medical services 
personnel or maintained by an emergency medical services provider. See id. § 773.091(b). 
Accordingly, we find section 773.091 does not apply to any portion of the remaining 
information, and the sheriffs office may not withhold this information under section 552.101 
of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRI") generated by 
the National Crime Information Center or by the Texas Crime Information Center. 
See Gov't Code§ 411.083(a). Title 28, part 20, of the Code ofFederal Regulations governs 
the release of CHRI that states obtain from the federal government or other states. Open 
Records Decision No. 565 (1990). The federal regulations allow each state to follow its 
individual laws with respect to the CHRI it generates. See id. Section 411.083 of the 
Government Code deems confidential CHRI that the Department of Public Safety ("DPS") 
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maintains, except that DPS may disseminate this information as provided in chapter 411, 
subchapter F of the Government Code. See Gov't Code § 411.083. Sections 411.083(b )(1) 
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose. !d. § 411.089(b )(1 ). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. §§ 411.090-.127. Thus, anyCHRI obtainedfromDPS or any other criminal 
justice agency must be withheld under section 552.101 in conjunction with chapter 411, 
subchapter F of the Government Code. However, upon review, none of the remaining 
information constitutes confidential CHRI for the purposes of chapter 411. Therefore, the 
sheriffs office may not withhold any of the remaining information under section 552.101 in 
conjunction with section 411.083 ofthe Government Code. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides, "[a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." !d. § 560.003; see id. 
§ 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or 
record of hand or face geometry). There is no indication the requestor has a right of access 
to the fingerprints under section 560.002. See id. § 560.002( 1 )(A) (governmental body may 
not sell, lease, or otherwise disclose individual's biometric identifier to another person unless 
the individual consents to disclosure). Accordingly, the sheriffs office must withhold the 
marked fingerprint under section 552.101 of the Government Code in conjunction with 
section 560.003 ofthe Government Code.7 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. !d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. !d. at 683. Additionally, this office has concluded some kinds of medical 
information are generally intimate or embarrassing. See Open Records Decision 
No. 455 (1987). Upon review, we find the information we have marked satisfies the standard 
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the sheriffs 

7 As our ruling for this information is dispositive, we need not address your remaining arguments 
against its disclosure. 
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office must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy.8 

Section 552.103 ofthe Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden ofproviding relevant 
facts and documents to show that the section 552.1 03(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( 1) litigation was 
pending or reasonably anticipated on the date that the governmental body received the 
request for information, and (2) the information at issue is related to that litigation. 
Univ. ofTex. LawSch. v. Tex. Legal Found., 958S.W.2d479, 481 (Tex. App.-Austin 1997, 
orig. proceeding); Heardv. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston 
[1st Dist.]1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). A 
governmental body must meet both prongs of this test for information to be excepted under 
section 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. !d. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney for a potential opposing party. 
Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) 
(litigation must be "realistically contemplated"). On the other hand, this office has 
determined that if an individual publicly threatens to bring suit against a governmental body, 

8As our ruling for this information is dispositive, we need not address your remaining arguments 
against its disclosure. 
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but does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for information does not establish 
that litigation is reasonably anticipated. Open Records Decision No. 361 (1983). 

You state the information at issue pertains to inmate actions and is "kept and utilized in the 
prosecution of ongoing cases regarding said inmate[s]." You further argue the "State is 
considered a party to litigation of a criminal nature until all applicable statutes have expired 
or until the defendant has exhausted all appellate and post -conviction remedies[.]" However, 
you have submitted multiple incident reports from the county jail and have not identified 
which report or reports pertain to a pending prosecution or whether any specific inmate had 
taken any concrete steps toward the initiation of litigation involving the sheriffs office. 
Therefore, we find you have failed to demonstrate the sheriffs office was a party to pending 
or anticipated litigation on the date it received the request for information. Accordingly, 
none of the remaining information may be withheld on the basis of section 552.103 of the 
Government Code. 

Section 552.108 of the Government Code provides, in relevant part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

(1) release of the information would interfere with the detection, 
investigation, or prosecution of crime; [or] 

(2) it is information that deals with the detection, investigation, or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adjudication[.] 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

(1) release ofthe internal record or notation would interfere with law 
enforcement or prosecution; [or] 

(2) the internal record or notation relates to law enforcement only in 
relation to an investigation that did not result in conviction or 
deferred adjudication[.] 
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Gov't Code§ 552.108(a)(l)-(2), (b)(l)-(2). Subsections 552.108(a)(l) and 552.108(b)(1) 
are mutually exclusive of subsections 552.1 08(a)(2) and 552.1 08(b )(2). 
Subsection 552.1 08( a)( 1) protects information, the release of which would interfere with a 
particular pending criminal investigation or prosecution, while subsection 552.1 08(b )(1) 
encompasses internal law enforcement and prosecution records, the release of which would 
interfere with law enforcement and prosecution efforts in general. In contrast, 
subsections 552.1 08( a)(2) and 552.1 08(b )(2) protect information that relates to a concluded 
criminal investigation or prosecution that did not result in a conviction or deferred 
adjudication. A governmental body claiming an exception under section 552.108 must 
reasonably explain how and why the exception it claims is applicable to the information the 
governmental body seeks to withhold. See id. § 552.301(e)(l)(A); see also Ex parte 
Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information at issue "may become part 
of the criminal investigation file." You further state the remaining information is "held by 
a prosecutor [and] deals with the detection, investigation, and prosecution of crime[.]" 
However, you have submitted multiple incident reports from the county jail, and you have 
not identified which reports are related to pending criminal investigations or prosecutions 
and which reports are related to concluded cases that did not result in conviction or deferred 
adjudication. Further, we find you have failed to demonstrate how the release of the 
remaining information would interfere with law enforcement and crime prevention. 
Consequently, we find you have not demonstrated the applicability of section 552.108 to the 
information at issue. See Gov't Code§ 552.301(e)(l)(A) (governmental body must provide 
comments explaining why claimed exceptions to disclosure apply). Thus, the sheriff's office 
may not withhold any of the information at issue under section 552.108 of the Government 
Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See id. § 552.130(a). Upon review, we find none of the 
remaining information consists of motor vehicle record information subject to 
section 552.130. Thus, none of the remaining information may be withheld on that basis. 

Section 552.147 ofthe Government Code provides that "[t]he social security number of a 
living person is excepted from" required public disclosure under the Act. ld. § 552.147(a). 
Accordingly, the sheriff's office may withhold the social security number in the remaining 
information under section 552.147 ofthe Government Code. 

In summary, to the extent the submitted information relates to INS detainees, the information 
at issue must be withheld under section 552.101 of the Government Code in conjunction with 
section 236.6 of title 8 of the Code of Federal Regulations. The sheriff's office must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with the MPA, section 560.003 ofthe Government Code, and common-law 
privacy. The sheriff's office may withhold the social security number in the remaining 
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information under section 552.147 ofthe Government Code. The remaining information 
must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://w"'w.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

xJtvrtuC', 
Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SEC/bhf 

Ref: ID# 526219 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


