GREG ABBOTT

June 30, 2014

Ms. Leticia D. McGowan

School Attorney

Dallas Independent School District
3700 Ross Avenue

Dallas, Texas 75204

OR2014-11159
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 529673 (ORR# 12976).

The Dallas Independent School District (the “district”) received a request for all responses
pertaining to a specified request for proposals. You claim that the submitted information is
excepted from disclosure under section 552.110 of the Government Code. You also state
release of this information may implicate the proprietary interests of third parties.
Accordingly, you state, and provide documentation showing, you notified the third parties
of the request for information and of their right to submit arguments to this office as to why
the submitted information should not be released.! See Gov’t Code § 552.305(d); see also

'The third parties notified pursuant to section 552.305 are: ABC-CLIO; AVANCE-Dallas; Carnegie
Learning, Inc.; Catapult Learning West, LLC (“Catapult”); The Charles A. Dana Center at The University of
Texas at Austin; Dual Language Training Institute (“DLTI"); Educet; Family and Leadership Empowerment
Network; Generation Ready, Inc.; Imagination Station, Inc. d/b/a Istation (“Istation”); Innovations in
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Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments from Catapult,
DLTI, Innovations, Istation, Ki, KDS, NAPE, Perot, Teaching Strategies, TI, and WestEd.
We have considered the submitted arguments and reviewed the submitted information.

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have only received
comments from Catapult, DLTI, Innovations, Istation, Ki, KDS, NAPE, Perot, Teaching
Strategies, TI, and WestEd. We have not received comments from any of the remaining
interested third parties. Thus, the remaining interested third parties have failed to
demonstrate they have a protected proprietary interest in any of the submitted information.
See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1990) (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3. Accordingly, the district may not
withhold any of the submitted information on the basis of any proprietary interest any of the
remaining third parties may have in the information.

We note NAPE and WestEd seek to withhold information the district has not submitted to
this office for our review. This ruling does not address that information and is limited to the
information submitted as responsive by the district. See Gov’t Code § 552.301(e)(1)}(D)
(governmental body requesting decision from Attorney General must submit copy of specific
information requested).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 6103(a) of title 26 of the United States Code, which makes tax return information
confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision
No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return information™ as a
taxpayer’s “identity, the nature, source, or amount of his income[.]” See 26 U.S.C.

Educations, Inc. (“Innovations”); Institucion Educativa NETS (USA), LLC; Ki ThoughtBridge, LLC (“Ki™);
Knowledge Delivery Systems (“KDS”); Learning Wheels; Muses3, LLC; National Alliance for Partnerships
in Equity (“NAPE”); National Math and Science Initiative, Inc.; NCS Pearson, Inc.; Organized Teacher; P-20
Institute for African-American Student Success; Pascal Learning; Perot Museum of Nature and Science
(“Perot”); The Princeton Review; PRM Consulting; Qumark Global Solutions; Raul Magdaleno; Region 10
Education Service Center; Responsive Learning, LP; Teaching Strategies d/b/a Safe & Civil Schools (“Teaching
Strategies™); Scantron; Scholastic, Inc.; Scientific Minds, LLC; Teaching Trust; Texas Instruments, Inc. (“TI™);
Think Through Learning, Inc.; and WestEd.
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§ 6103(b)(2)(A). Federal courts have construed the term “return information™ expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Ki claims its federal tax
identification number consists-of tax return information. Upon review, however, we find the
federal tax identification number does not fall within the definition of tax return information.
See 26 U.S.C. § 6103(b)(2)(A). Accordingly, the district may not withhold that information
under section 552.101 of the Government Code in conjunction with section 6103 of title 26
of the United States Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center.
See Gov’t Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs
the release of CHRI that states obtain from the federal government or other states. Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
individual laws with respect to the CHRI it generates. See id. Section 411.083 of the
Government Code deems confidential CHRI that the Department of Public Safety (“DPS™)
maintains, except that DPS may disseminate this information as provided in chapter 411,
subchapter F of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§411.090-.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter F of the Government Code. Upon review, we find the information we marked
consists of CHRI the district must withhold under section 552.101 in conjunction with
section 411.083 of the Government Code.

Catapult, DLTIL Innovations, Istation, Ki, KDS, Perot, Teaching Strategies, and TI claim
portions of their information at issue are excepted under section 552.110 of the Government
Code. Section 552.110 protects (1) trade secrets, and (2) commercial or financial
information, the disclosure of which would cause substantial competitive harm to the person
from whom the information was obtained. See id. § 552.110(a), (b). Section 552.110(a) of
the Government Code protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. /d. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts.
See Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also ORD 552. Section 757
provides that a trade secret is
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any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not
simply information as to single or ephemeral events in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation of the business . . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement’s definition of trade secret as well as the Restatement’s list of six trade
secret factors.” RESTATEMENT OF TORTS § 757 ecmt. b. This office must accept a claim that
information subject to the Act is excepted as a trade secret if a prima facie case for the
exception is made and no argument is submitted that rebuts the claim as a matter of law.
See ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable
unless it has been shown that the information meets the definition of a trade secret and
the necessary factors have been demonstrated to establish a trade secret claim.
See Open Records Decision No. 402 (1983). We note pricing information pertaining to a
particular contract is generally not a trade secret because it is “simply information as to single
or ephemeral events in the conduct of the business,” rather than “a process or device for
continuous use in the operation of the business.” Restatement of Torts § 757 cmt. b; see also
Huffines, 314 S.W.2d at 776, Open Records Decision Nos. 255, 232 (1979), 217 (1978).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exceptionto disclosure requires a specific factual or evidentiary showing,

*The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in {the company’s]

business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or duplicated

by others.
RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2, 306 at 2 (1982), 255 at 2
(1980).
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not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id ; see also ORD 661 at 5-6.

Upon review, we find Catapult, KDS, Ki, Teaching Strategies, and TI have established a
prima facie case the customer information we have marked constitutes trade secret
information for purposes of section 552.110(a). Accordingly, to the extent the customer
information at issue is not publicly available on the companies’ websites, the district must
withhold the customer information at issue under section 552.110(a). Further, we find Ki
and Perot have established a prima facie case some of their information, which we have
marked, constitutes trade secret information. Therefore, the district must withhold the
information we have marked in Ki’s and Perot’s proposals under section 552.110(a).
However, Catapult, DLTL, Innovations, Ki, KDS, Teaching Strategies, and TT have failed to
demonstrate that any of the remaining information at issue meets the definition of a trade
secret, nor have these companies demonstrated the necessary factors to establish a trade
secret claim for this information. See ORD 319 at 3 (information relating to organization and
personnel, professional references, market studies, qualifications, and pricing are not
ordinarily excepted from disclosure under statutory predecessor to section 552.110).
Consequently, none of Catapult’s, DLTI’s, Innovations’, Ki’s, KDS’s, Teaching Strategies’,
or TI’s remaining information may be withheld under section 552.110(a) of the Government
Code.

Upon review of the arguments under section 552.110(b), we find Istation has demonstrated
its customer information as well as additional information, and KDS has established its
pricing information, constitute commercial or financial information, the release of which
would cause the companies substantial competitive injury. Therefore, the district must
withhold this information, which we have marked, under section 552.110(b) of the
Government Code; however, to the extent the customer information we have marked is
publicly available on Istation’s website, it may not be withheld under section 552.110(b).
We find, however, Catapult, DLTI, Innovations, Istation, Ki, KDS, Perot, Teaching
Strategies, and TI have not demonstrated substantial competitive injury would result from
the release of any of the remaining information at issue. See Open Records Decision
Nos. 661 (for information to be withheld under commercial or financial information prong
of section 552.110, business must show by specific factual evidence that substantial
competitive injury would result from release of particular information at issue), 509
at 5 (1988) (because costs, bid specifications, and circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts is too speculative). Furthermore, we note Catapult, Istation, Ki, and
Teaching Strategies were winning bidders. We note the pricing information of a winning
bidder is generally not excepted from disclosure under section 552.110(b). This office
considers the prices charged in government contract awards to be a matter of strong public
interest. See Open Records Decision No. 514 (1988) (public has interest in knowing prices
charged by government contractors). See generally Dep’t of Justice Guide to the Freedom
of Information Act 344-345 (2009) (federal cases applying analogous Freedom of
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Information Act reasoning that disclosure of prices charged government is a cost of doing
business with government). Accordingly, the district may not withhold any of the remaining
information under section 552.110(b).

Catapult, DLTI, and KDS also claim their remaining information is subject to
section 552.131 ofthe Government Code. Section 552.131 relates to economic development
information and provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commerecial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a)-(b). We note the scope of section 552.131(a) is co-extensive with
that of section 552.110 of the Government Code. See id. § 552.110(a)-(b). Because we have
already disposed of Catapult’s, DL'TT’s, and KDS’s claims for the information at issue under
section 552.110, the district may not withhold any of the remaining information under
section 552.131(a) of the Government Code. We note section 552.131(b) is designed to
protect the interests of governmental bodies, not third parties. As the district does not assert
section 552.131(b) as an exception to disclosure, we conclude no portion of the remaining
information is excepted under section 552.131(b) of the Government Code.

Section 552.136(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.”™
Id § 552.136(b). This office has determined that insurance policy numbers are access device

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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numbers for purposes of section 552.136. Id. § 552.136(a) (defining “access device”).
Therefore, the district must withhold the insurance policy numbers in the remaining
information under section 552.136 of the Government Code.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act. Id. § 552.147(a).
Accordingly, the district may withhold the social security numbers in the remaining
information under section 552.147 of the Government Code.*

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with sections 411.083 of the
Government Code. The district must withhold the information we have marked under
sections 552.110(a) and 552.110(b) of the Government Code; however, to the extent the
customer information we have marked is publicly available on the companies’ websites, it
may not be withheld under section 552.110(a) or section 552.110(b) of the Government
Code. The district must withhold the insurance policy numbers under section 552.136 of the
Government Code. The district may withhold the social security numbers in the remaining
information under section 552.147 of the Government Code. The district must release the
remaining information; however, any information subject to copyright may only be released
in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneyvgeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

*We note section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov’t Code § 552.147(b).
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providing public information under the Act may be directed to the Office of the Attorney

General, toll free, at (888) 672-6787.

Sincerely,

A (S>——

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/bhf

Ref: ID# 529673

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Imagination Station
¢/o Mr. G. Michael Gruber

Gruber Hurst Johansen Hail Shank

1445 Ross Avenue, Suite 2500
Dallas, Texas 75202-2711
(w/o enclosures)

Mr. David Hart

Executive Vice President
Carnegie Learning

437 Grant Street, Suite 909

Pittsburgh, Pennsylvania 15219

(w/o enclosures)

Ms. Julie Teague

Owner

Learning Wheels

P.O. Box 850296
Richardson, Texas 75085
(w/o enclosures)

Mr. Virgilio Tinio, Jr.

Contacts Administrator

WestEd

730 Harrison Street

San Francisco, California 94107-1242
(w/o enclosures)

Mr. Richard Blount, CPA

Chief Operating Office

The University of Texas at Austin
1616 Guadalupe Street, Suite 3206
Austin, Texas 78701

(w/o enclosures)

Ms. Becky Snyder

President

ABC - CLIo

130 Cremona Drive, Suite C
Santa Barbara, California 93117
(w/o enclosures)
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Dr. Leo Gomez
Owner/CEO

Dual Language Training Institute

P.O. Box 420
Edinburg, Texas 78540
(w/o enclosures)

Mr. Jose R. Suarez
CFO / VP Administration
Insiticion Educativa NETS

9600 Great Hills Trail, Suite 150W

Austin, Texas 78759
(w/o enclosures)

Ms. Linda Bessmer
Managing Partner
Muses3

Suite 166

8524 Highway 6 North
Houston, Texas 77095
(w/o enclosures)

Ki ThoughtBridge

c/o Mr. Todd G. Relue

Plews Shadley Racher & Braun
1346 North Delaware Street
Indianapolis, Indiana 46202
(w/o enclosures)

Ms. Sandra Walters

Chief Executive Officer
Organized Teacher

P.O. Box 540571

Grand Prairie, Texas 75052
(w/o enclosures)

Mr. Peter A. Delisle, Ph.D
Principal

Edvent

984 Hurricane Creek Circle
Anna, Texas 75409

(w/o enclosures)

Mr. Louis Mangione
President

Innovations in Education
P.O. Box 98070

Vashon, Washington 98070
(w/o enclosures)

Mr. De Juana Lozada

President / CEO

P-20 Institute for African-American Students
616 Timothy John Drive

Pflugerville, Texas 78660

(w/o enclosures)

Mr. Gregg Fleisher

Chief Academic Officer

National Math and Science Initiative
Suite M-2200

8350 North Central Expressway
Dallas, Texas 75206

(w/o enclosures)

Mr. Matt Stricker

Vice President, Finance
NCS Pearson

1919 M Street, Suite 600
Washington, DC 20036
(w/o enclosures)

Mr. John Lent

Chief Operating Officer
Knowledge Delivery Systems
110 William Street, 22™ Floor
New York, New York 10038
(w/o enclosures)

Perot Museum of Nature and Science
c/o Ms. Brandy Schnautz Mann
Jackson Walker

100 Congress Avenue, Suite 1100
Austin, Texas 78701

(w/o enclosures)
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Ms. Sheri Proctor
Generation Ready

FL 12A

352 Seventh Avenue

New York, New York 10001
(w/o enclosures)

Ms. Emily Roden
Co-Founder

Pascal Learning

322 Texas Street
Denton, Texas 76201
(w/o enclosures)

Teaching Strategies

c/o Mr. Joshua K. Smith
Gleaves Swearingen

P.O. Box 1147

Eugene, Oregon 97440-1147
(w/o enclosures)

Mr. Richard R. Andrews
Senior Counsel

Texas Instruments

P.O. Box 655474, MS 3999
Dallas, Texas 75243

(w/o enclosures)

Ms. Jennifer Blevins

Executive Director

Educational Partnerships

The Princeton Review

10830 Central Expressway, #252
Dallas, Texas 75231

(w/o enclosures)

Ms. Lareatha Clay
PRM Consulting
1411 Pecos Street
Dallas, Texas 75204
(w/o enclosures)

Ms. Joyce White

Executive Director

Family &Leadership Empowerment Network
1402 Corinth Street #137

Dallas, Texas 75215

(w/o enclosures)

Ms. Mimi Lufkin

Chief Executive Officer

National Alliance for Partnerships in Equity
91 Newport Pike, Suite 302

Gap, Pennsylvania 17527

(w/o enclosures)

Mr. Rick Wiertz

President

Qumark Global Solutions

1810 East Sahara Avenue, Suite 1440
Las Vegas, Nevada 89104

(w/o enclosures)

Ms. Sandra Maddox

Deputy Executive Director

Region 10 Education Service Center
400 East Spring Valley Road
Richardson, Texas 75081

(w/o enclosures)

Ms. Rosemary Perlmeter
Co-Founder and CEO
Teaching Trust

Suite 260

1825 Market Center Street
Dallas, Texas 75207

(w/o enclosures)

Mr. Raul Magdaleno

Chief Executive Consultant
7328 Royal Lane, Suite 208
Dallas, Texas 75228 ;
(w/o enclosures)

10



Ms. Leticia D. McGowan - Page 11

Mr. Bruce Kraft

Senior Vice President, Finance
Scantron

1251 East Dyer Road, Suite 200
Santa Ana, California 92705
(w/o enclosures)

Ms. Katherine Reeves
President

Scientific Minds
7906 FM 1130
Orange, Texas 77632
(w/o enclosures)

Ms. Liza Wolf, Esquire

General Counsel

Chief Compliance Officer
Catapult Learning West

Two Aquarium Drive, Suite 100
Camden, New Jersey 08103
(w/o enclosures)

Mr. Tommy Tinajero

Vice President Marketing and Sales
Responsive Learning

2118 Grant Avenue

El Paso, Texas 79930

(w/o enclosures)

Ms. Judy McKenzie

Vice President, Field Sales Marketing
Scholastic

557 Broadway

NewYork, New York 10012-2999
(w/o enclosures)

Ms. Traci Burgess

Executive Vice President of Sales
Think Through Math

Think Through Learning

925 Liberty Avenue, Third Floor
Pittsburgh, Pennsylvania 15222
(w/o enclosures)




