
July 31, 2014 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Laura Pfefferle 
Assistant General Counsel 
Texas Department of State Health Services 
P.O. Box 149347 
Austin, Texas 78714-9347 

Dear Ms. Pfefferle: 

OR2014-13295 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 529483 (DSHS File No. 22839/2014). 

The Texas Department of State Health Services (the "department") received a request for 
information pertaining to all Tier Two compliance inspection reports performed during a 
specified period of time. You claim the submitted information is excepted from disclosure 
under section 552.101 of the Government Code. 1 You also state release of this information 
may implicate the proprietary interests of third parties. Accordingly, you state, and provide 
documentation showing, you notified the third parties of the request for information and of 
their right to submit arguments to this office as to why the submitted information should not 
be released. See Gov't Code§ 552.305(d); see also Open Records Decision No. 542 (1990) 
(statutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain applicability of exception in the Act in certain circumstances). 

1We note, and you acknowledge, the department did not comply with section 552.301 of the 
Government Code in requesting this decision. See Gov't Code § 552.30l(b). Nonetheless, because 
section 552.1 01 of the Government Code can provide a compelling reason to overcome the presumption of 
openness, we will address its applicability to the submitted information. See id. §§ 552.007, .302, .352. 
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We have received comments from some of the third parties. We have considered the 
submitted arguments and reviewed the submitted representative sample of information.2 

You explain the department maintains the requested information through the Tier Two 
Chemical Reporting Program, a program implemented in accordance with the federal 
Emergency Planning and Community Right-to-Know Act ("EPCRA") and the 
Texas right-to-know laws. See 42 U.S.C. §§ 11011-11050; Health & Safety Code 
§§ 505.001-017, 506.001-017, 507.001-013. As explicitly stated in the federal provisions, 
the EPCRA does not preempt any state or local law. See 42 U.S.C. § 11041(a). Thus, we 
look to the statutory scheme established under Texas law to determine the disposition of the 
requested information. Facilities subject to Tier Two chemical reporting requirements must 
report required data concerning Tier Two chemicals to the department, the local emergency 
planning committee, and the local fire chief. Health & Safety Code §§ 505.006(c), 
(e), 506.006(c)-(d), 507.006(c), (e). Sections 505.006(h), 506.006(g), and 507.006(h) 
provide that all Tier Two reporting documents filed with the department are subject to the 
Act. Jd. §§ 505.006(h), 506.006(g), 507.006(h). Thus, the statutory language makes clear 
that Tier Two information filed with the department is subject to all provisions of the Act, 
including the Act's exceptions. It is this information, that is, information held by the 
department as part of the Tier Two Chemical Reporting Program, that we address in this 
ruling. This ruling does not reach the legal right of citizens to access hazardous chemical 
information directly from a facility for community right-to-know purposes. ld. 
§§ 505.007(a), 506.007(a). Sections 505.007(b) and 506.007(b) require any facility subject 
to chapter 505 or chapter 506 of the Health and Safety Code to furnish, upon request, the 
facility's existing workplace chemical list within ten working days of the date of receipt of 
a written request. ld. §§ 505.007(b), 506.007(b).3 Violations of chapter 505, chapter 506, 
or chapter 507 may be reported to the department for investigation and possible 
administrative penalty. ld. §§ 505.010, 506.010, 507.009. 

Next, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code§ 552.305(d)(2)(B). We have received comments from some third parties. 
However, we have no basis to conclude any other third party who has not submitted 
comments to this office explaining why its information has not been released as of the date 
of this letter has a protected proprietary interest in the information at issue. See id. 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 

3Chapter 507 of the Health and Safety Code, which applies to non-manufacturing facilities, does not 
contain a direct access provision. 
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§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, that release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case 
that information is trade secret), 542 at 3. Accordingly, the department may not withhold any 
of the information at issue on the basis of any proprietary interest any of the third parties that 
did not submit comments may have in it. 

One of the third parties argues some of its information is not responsive to the request for 
information. This decision does not address the public availability of the non-responsive 
information and that information need not be released. However, we note a governmental 
body must make a good faith effort to relate a request to information held by the 
governmental body. See Open Records Decision No. 561 at 8 (1990). Upon review, we find 
all of the documents the department submitted to be responsive to the request. We will 
therefore address the department's claimed exceptions for the entirety of the submitted 
information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. This exception encompasses information that is made confidential 
by other statutes. The department and some of the third parties raise section 552.101 in 
conjunction with a provision of the Texas Homeland Security Act (the "HSA"), chapter 418 
of the Government Code. Sections 418.176 through 418.182 were added to chapter 418 as 
part of the HSA. These provisions make certain information related to terrorism 
confidential. Section 418.177 provides that information is confidential if it: 

(1) is collected, assembled, or maintained by or for a governmental entity for 
the purpose of preventing, detecting, or investigating an act of terrorism or 
related criminal activity; and 

(2) relates to an assessment by or for a governmental entity, or an assessment 
that is maintained by a governmental entity, of the risk or vulnerability of 
persons or property, including critical infrastructure, to an act of terrorism or 
related criminal activity. 

!d. § 418.177. Section 418.178 provides: 

(a) In this section, "explosive weapon" has the meanmg assigned by 
Section 46.01, Penal Code. 

(b) Information is confidential if it is information collected, assembled, or 
maintained by or for a governmental entity and: 
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( 1) is more than likely to assist in the construction or assembly of an 
explosive weapon or a chemical, biological, radiological, or nuclear 
weapon of mass destruction; or 

(2) indicates the specific location of: 

(A) a chemical, biological agent, toxin, or radioactive material 
that is more than likely to be used in the construction or 
assembly of such a weapon; or 

(B) unpublished information relating to a potential vaccine or 
to a device that detects biological agents or toxins. 

!d. § 418.178. Section 418.181 provides: 

Those documents or portions of documents in the possession of a 
governmental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism. 

!d. § 418.181. The fact that information may be related to a governmental body's security 
concerns, biological toxins, or emergency preparedness does not make such information 
per se confidential under the HSA. See Open Records Decision No. 649 at 3 (1996) 
(language of confidentiality provision controls scope of its protection). Furthermore, the 
mere recitation by a governmental body of a statute's key terms is not sufficient to 
demonstrate the applicability of a claimed provision. As with any exception to disclosure, 
a governmental body asserting one of the confidentiality provisions of the HSA must 
adequately explain how the responsive records fall within the scope of the claimed provision. 
See Gov't Code § 552.301(e)(1)(A) (governmental body must explain how claimed 
exception to disclosure applies). 

The department and some of the third parties argue the submitted information is confidential 
under section 418.178(b) because it reveals information regarding facilities holding 
hazardous chemicals that are more than likely to assist in the construction or assembly of an 
explosive weapon. The department explains that the location of any Texas facility holding 
threshold quantities of hazardous substances and extremely hazardous substances must be 
reported to the department under the Tier Two Chemical Reporting Program. The 
department asserts that releasing the submitted information would identify the locations of 
dangerous chemicals in the state and allow terrorists to identify critical infrastructure for 
targeting. We recognize the public's legitimate interest in obtaining information concerning 
hazardous substances stored in Texas communities. However, we must follow the plain 
language of section 418.178 which, through its unconditional mandate of confidentiality, 
does not allow us to take into account the public interest that exists in the release of this 
information. Therefore, the department must withhold the information which would indicate 
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the specific locations of the facilities holding hazardous substances within the submitted 
information, a representative sample of which we have marked, under section 552.101 of the 
Government Code in conjunction with section 418.178 ofthe Government Code.4 However, 
as stated above, this ruling does not impact the legal right of citizens to access a facility's 
existing workplace chemical list directly from any facility covered under chapter 505 or 
chapter 506 of the Health and Safety Code. 

The remaining information does not indicate the specific locations of chemicals that are more 
than likely to assist in the construction or assembly of an explosive weapon. Further, neither 
the department nor any of the third parties have explained how section 418.178(b )(1) or 
section 418.178(b )(2)(B) encompasses any of the remaining information. Additionally, the 
department and the third parties that raised sections 418.177, 418.178, and 418.181 have 
failed to demonstrate the remaining information is confidential under those sections. 
Accordingly, the department may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with section 418.177, 
section 418.178, or section 418.181 of the Government Code. 

Some of the third parties claim their information is excepted under section 552.110 of the 
Government Code, which protects (1) trade secrets, and (2) commercial or financial 
information, the disclosure of which would cause substantial competitive harm to the person 
from whom the information was obtained. See id. § 552.110(a), (b). Section 552.110(a) 
protects trade secrets obtained from a person and privileged or confidential by statute or 
judicial decision. !d. § 552.110(a). The Texas Supreme Court has adopted the definition of 
trade secret from section 757 of the Restatement ofTorts. See Hyde Corp. v. Huffines, 314 
S.W.2d 763 (Tex. 1957); see also ORD 552. Section 757 provides that a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business . . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

4As our ruling is dispositive for this information, we need not address the remaining arguments against 
its disclosure. 
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RESTATEMENT OF TORTS§ 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. 5 RESTATEMENT OF TORTS§ 757 cmt. b. This office must accept a claim that 
information subject to the Act is excepted as a trade secret if a prima facie case for the 
exception is made and no argument is submitted that rebuts the claim as a matter of law. 
See ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable 
unless it has been shown that the information meets the definition of a trade secret and 
the necessary factors have been demonstrated to establish a trade secret claim. 
See Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b ). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. !d.; see also ORD 661 at 5-6 (to prevent 
disclosure of commercial or financial information, party must show by specific factual 
evidence, not conclusory or generalized allegations, that release of requested information 
would cause that party substantial competitive harm). 

Upon review, we find the third parties whose information is at issue have failed to establish 
a prima facie case that any portion of their remaining information meets the definition of a 
trade secret and they have not demonstrated the necessary factors to establish a trade secret 
claim for that information. Additionally, we find the third parties at issue have failed to 
demonstrate the release of any of their remaining information would result in substantial 
harm to their competitive position. Accordingly, the department may not withhold any of 
the remaining information under section 552.110 ofthe Government Code. 

One of the third parties also raises section 552.113 of the Government Code. 
Section 552.113 provides, in relevant part, as follows: 

5The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: 

(1) the extent to which the information is known outside of [the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the information to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the information; 
( 6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 ( 1982), 306 at 2 
(1982), 255 at 2 (1980). 
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(a) Information is excepted from [required public disclosure under the Act] 
if it is: 

(2) geological or geophysical information or data, including maps 
concerning wells, except information filed in connection with an 
application or proceeding before an agency[.] 

Gov't Code § 552.113(a)(2). In Open Records Decision No. 627 (1994), this office 
concluded section 552.113(a)(2) protects from public disclosure only (I) geological and 
geophysical information regarding the exploration or development of natural resources that 
is (ii) commercially valuable. ORD 627 at 3-4 (overruling rationale of Open Records 
Decision No. 504 (1988)). The decision explained the phrase "information regarding the 
exploration or development of natural resources" means "information indicating the presence 
or absence of natural resources in a particular location, as well as information indicating the 
extent of a particular deposit or accumulation." Jd. at 4 n.4. However, section 552.113(a)(2) 
does not except general geological information about a particular location that is unrelated 
to the "presence or absence of natural resources." In order to be commercially valuable for 
purposes of Open Records Decision No. 627 and section 552.113, information must not be 
publicly available. See Open Records Decision No. 669 (2000). Upon review, we conclude 
the third party at issue has not demonstrated any of its information is commercially valuable 
geological or geophysical information regarding the exploration of or development of natural 
resources. Accordingly, the department may not withhold any of the remaining information 
under section 552.113 ofthe Government Code. 

In summary, the department must withhold the identifying information of facilities within 
the submitted information, a representative sample of which we have marked, under 
section 552.101 of the Government Code in conjunction with section 418.178 of the 
Government Code. The department must release the remaining information. This ruling 
does not impact the legal right of citizens to access a facility's existing workplace chemical 
list directly from a facility covered by chapter 505 or chapter 506 of the Health and Safety 
Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Nicholas A. Ybarra 
Assistant Attorney General 
Open Records Division 

NAY/bhf 

Ref: ID# 529483 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Sam Aguirre 
Assistant City Attorney 
The City of San Marcos 
630 East Hopkins 
San Marcos, Texas 78666 
(w/o enclosures) 

Brownsville Public Utility Board 
c/o Mr. Frank J. Garza 
Davidson Troilo Ream & Garza 
Suite 800 
7550 West Interstate 20 
San Antonio, Texas 78229-5819 
(w/o enclosures) 

JX Nippon Chemical 
c/o Ms. Lisa Uselton Dyar 
Winstead 
Suite 2100 
401 Congress A venue 
Austin, Texas 78701 
(w/o enclosures) 

Oxiteno 
c/o Ms. Lisa Bennett 
Baker Botts 
98 San Jacinto Boulevard, Suite 1500 
Austin, Texas 78701-4078 
(w/o enclosures) 

SACHEM 
c/o Mr. Jeff Civins 
Haynes and Boone 
Suite 1300 
600 Congress A venue 
Austin, Texas 78701-3285 
(w/o enclosures) 

Worldwide Clinical Trials 
c/o Ms. Paula Pierce 
Law Office of Javier G. Medina 
Suite 625 
13809 Research Boulevard 
Austin, Texas 78750 
(w/o enclosures) 
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Durham School Services 
c/o Mr. Orin H. Lewis 
Gardere 
1 000 Louisiana, Suite 3400 
Houston. Texas 77002-5007 
(w/o enclosures) 

Mr. Tom Weeks 
S uperindendent 
Glasscock County lSD 
P.O. Box 9 
Garden City, Texas 78739 
(w/o enclosures) 

Grable Oil Company 
c/o Mr. David Spiller 
Spiller & Spiller 
P.O. Box 447 
Jacksboro, Texas 76458 
(w/o enclosures) 

Ms. Amy L. Sims 
Assistant City Attorney 
Office of the City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas79457 

Lanxess Corporation 
c/o Ms. Janet McQuaid 
Fulbright & Jaworski 
Southpointe Energy Complex 
Suite 300 
370 Southpointe Boulevard 
Canonsburg, Pennsylvania 15317 
(w/o enclosures) 

Mr. James M. Palmer 
Superintendent 
Burton lSD 
P.O. Box 37 
Burton, Texas 77835 
(w/o enclosures) 

Mr. Vic Ramirez 
Associate General Counsel 
Lower Colorado River Authority 
P.O. Box 220 
Austin, Texas 78767-0220 
(w/o enclosures) 

Mr. Matthew Hagner 
DuPont Sabine River Works 
P.O. Box 1089 
3055 FM 1006 
Orange, Texas 77631-1089 
(w/o enclosures) 

Ms. Elizabeth T. Irvin 
Environmental, Health & Safety Counsel 
Coca-Cola Refreshments 
P.O. Box 1734 
Atlanta, Georgia 30313 
(w/o enclosures) 
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