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Dear Ms. Tynan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 531939 (OGC No. 156183).

The University of Texas at San Antonio (the “university”) received a request for ten
categories of information pertaining to the requestor. You state the university released some
of the requested information. You claim portions of the submitted information are excepted
from disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

You acknowledge, and we agree, the university did not comply with the procedural
requirements of section 552.301 of the Government Code in raising its argument under
section 552.101 of the Government Code. See Gov’t Code § 552.301(b), (e). Pursuant to
section 552.302 of the Government Code, a governmental body’s failure to comply with the
requirements of section 552.301 of the Government Code results in the legal presumption
the requested information is public and must be released unless a compelling reason exists
to withhold the information from disclosure. Id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). Generally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third party interests are at
stake. Open Records Decision No. 150 at 2 (1977). Because the university’s claim under

PosT OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer « Printed on Recycled Paper




Ms. Cynthia Tynan - Page 2

section 552.101 ofthe Government Code can provide a compelling reason for non-disclosure
under section 552.302, we will address your argument under that exception. We will also
consider your timely raised argument against disclosure under section 552.108 of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You raise section 552.101 in conjunction with confidentiality provisions
found in chapter 55 of the Code of Criminal Procedure for some of the submitted
information. Articles 55.01 through 55.05 of the Code of Criminal Procedure provide for
the expunction of criminal records in certain limited circumstances. Article 55.03 prescribes
the effect of an expunction order and provides:

When the order of expunction is final:

(1) the release, maintenance, dissemination, or use of the expunged
records and files for any purpose is prohibited;

(2) except as provided in Subdivision (3) of this article, the person
arrested may deny the occurrence of the arrest and the existence of the
expunction order; and

(3) the person arrested or any other person, when questioned under
oath in a criminal proceeding about an arrest for which the records
have been expunged, may state only that the matter in question has
been expunged.

Crim. Proc. Code art. 55.03. Article 55.04 imposes sanctions for violations of an expunction
order and provides in part:

Sec. 1. A person who acquires knowledge of an arrest while an officer or
employee of the state or of any agency or other entity of the state or any
political subdivision of the state and who knows of an order expunging the
records and files relating to that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the records or files.

Id. art. 55.04, § 1. This office has determined records subject to an expunction order are not
subject to public disclosure under the Act. See Open Records Decision No. 457 at 2 (1987)
(governmental body prohibited from releasing or disseminating arrest records subject to
expunction order, as “those records are not subject to public disclosure under the [Act]”).
You contend the information you have indicated is the subject of an expunction order, and
you seek to withhold that information under article 55.03 of the Code of Criminal Procedure.
You have submitted an expunction order pertaining to the information at issue. Thus, we
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agree the information to which the submitted expunction order pertains is confidential under
article 55.03 of the Code of Criminal Procedure, and the university must withhold it on that
basis under section 552.101 of the Government Code.

Section 552.108 of the Government Code provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(2) it is information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication; [or]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication].]

Gov’t Code § 552.108(a)(2), (b)(2). Subsections 552.108(a)(2) and 552.108(b)(2) protect
information that relates to a concluded criminal investigation or prosecution that did not
result in conviction or deferred adjudication. A governmental body that claims an exception
to disclosure under section 552.108 must reasonably explain how and why the exception it
claims is applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A). You state the information you have marked relates to a concluded
investigation by the university’s police department that did not result in conviction or
deferred adjudication. Based on your representation and our review, we find
section 552.108(a)(2) of the Government Code is applicable to the information at issue.
Accordingly, the university may withhold the information you have marked under
section 552.108(a)(2) of the Government Code.'

'As our ruling is dispositive for this information, we need not address your argument under
section 552.108(b)(2).




Ms. Cynthia Tynan - Page 4

In summary, the university must withhold the information subject to the submitted
expunction order under section 552.101 of the Government Code in conjunction with
article 55.03 of the Code of Criminal Procedure. The university may withhold the
information you have marked under section 552.108(a)(2) of the Government Code. The
university must release the remaining information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

p
/\/{%ﬁm&//{/’vﬂéow '
Megan G. Holloway
Assistant Attorney General
Open Records Division
MGH/akg

Ref: ID# 531939

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a special right of access to some of the information being released in this
instance. See Gov’t Code § 552.023(a) (governmental body may not deny access to person to whom
informationrelates, or that party’s representative, solely on grounds that information is considered confidential
by privacy principles).




