
August 11,2014 

Ms. Cynthia Trevino 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for the City of Copperas Cove 
Denton Navarro Rocha Bernal Hyde & Zech, P.C. 
2500 West William Cannon, Suite 609 
Austin, Texas 78745-5320 

Dear Ms. Trevino: 

OR2014-13945 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 532359. 

The City of Copperas Cove (the "city"), which you represent, received a request for 
information pertaining to a specified incident involving a named individual. You state the 
city will redact information pursuant to section 552.130( c) of the Government Code and 
social security numbers pursuant to section 5 52.14 7 (b) of the Government Code. 1 You assert 
the city need not comply with the request to release the requested information pursuant to 
section 552.028 of the Government Code. In the alternative, you claim the submitted 
information is excepted from disclosure under sections 552.101, 552.117, 552.130, 
and 552.136 of the Government Code. We have considered your arguments and reviewed 
the submitted information. 

Initially, we note you assert the city need not comply with the request under section 552.028 
of the Government Code. Section 552.028 provides, in relevant part: 

(a) A governmental body is not required to accept or comply with a request 
for information from: 

1Section 552.130(c) ofthe Government Code allows a governmental body to redactthe information 
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See 
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code 
authorizes a governmental body to redact a living person's social security number from public release without 
the necessity of requesting a decision from this office. See id. § 552.147(b). 
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(1) an individual who is imprisoned or confined in a correctional 
facility; or 

(2) an agent of that individual, other than that individual's attorney 
when the attorney is requesting information that is subject to 
disclosure under [the Act]. 

(b) This section does not prohibit a governmental body from disclosing to an 
individual described by Subsection (a)(l), or that individual's agent, 
information held by the governmental body pertaining to that individual. 

Gov't Code § 552.028(a)-(b ). You state the requestor is the mother of an incarcerated 
individual. However, the requestor does not indicate, and you have not otherwise 
established, she is requesting information on behalf of the incarcerated individual. 
Therefore, we find you have failed to demonstrate the request for information was submitted 
by an agent of an individual who is imprisoned or confined in a correctional facility. Thus, 
section 552.028 is not applicable in this instance. Accordingly, we will address your 
arguments against disclosure of the submitted information. 

Next, we address your claim that the Act does not apply to the court-filed documents you 
have marked as "not responsive." We note the Act generally requires the disclosure of 
information maintained by a "governmental body." See id. § 552.021. While the Act's 
definition of a "governmental body" is broad, it specifically excludes "the judiciary." See 
id. § 552.003(1) (A), (B). When an individual or entity acts at the direction of the judiciary 
as its agent, information prepared or collected by the agent is within the judiciary's 
constructive possession and is not subject to the Act. See generally Open Records Decision 
No. 513 at 3 (1988) (information in grand jury's constructive possession not subject to the 
Act). In Open Records Decision No. 646 (1996), this office determined that specific records 
regarding individuals on probation and subject to the direct supervision of a court that are 
held by a community supervision and corrections department are not subject to the Act 
because such records are held on behalf of the judiciary. See Open Records Decision 
No. 646 at 4 (1996); see also Open Records Decision No. 236 at 2-3 (1980). 

We understand you to assert that the records you have marked as "not responsive" are 
records maintained by a court. You claim that these records comprise records of the 
judiciary which are not subject to required release under the Act. Upon review, however, we 
find you have failed to demonstrate that the city holds these records on behalf of the judiciary 
as an agent of the judiciary. See ORD 646 at 2-3; Benavides v. Lee, 665 S.W.2d 151 (Tex. 
App.-San Antonio 1983, no writ) (in determining whether governmental entity falls within 
judiciary exception, this office looks to whether governmental entity maintains relevant 
records as agent ofjudiciary with regard to judicial, as opposed to administrative, functions). 
Accordingly, we find that the information at issue does not constitute records of the judiciary 
for purposes of the Act. We will, therefore, consider whether this information is excepted 
from public disclosure. 

------------ ------ ------------------------------
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Section 5 52.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Section 552.101 encompasses the doctrine of constitutional privacy, which 
consists of two interrelated types of privacy: ( 1) the right to make certain kinds of decisions 
independently and (2) an individual's interest in avoiding disclosure of personal matters. 
Open Records Decision No. 455 at 4 (1987). The first type protects an individual's 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. !d. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public's need to know information of public concern. Id The scope of information 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "most intimate aspects ofhuman affairs." Id at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). However, because "the right of 
privacy is purely personal," that right "terminates upon the death of the person whose privacy 
is invaded." Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. 
App.-Texarkana 1979, writ ref d n.r.e.); see also Justice v. Bela Broadcasting Corp., 4 72 
F. Supp. 145, 146-47 (N.D. Tex. 1979) ("action for invasion of privacy can be maintained 
only by a living individual whose privacy is invaded") (quoting Restatement of Torts 2d); 
See Attorney General Opinions JM-229 (1984) ("the right of privacy lapses upon death"), 
H -917 ( 197 6) ("We are ... of the opinion that the Texas courts would follow the almost 
uniform rule of other jurisdictions that the right of privacy lapses upon death."); Open 
Records Decision No. 272 (1981) ("the right of privacy is personal and lapses upon death"). 
Nevertheless, the United States Supreme Court has determined surviving family members 
can have a privacy interest in information relating to their deceased relatives. Nat 'l Archives 
& Records Admin. v. Favish, 541 U.S. 157 (2004) (surviving family members have right to 
personal privacy with respect to their close relative's death-scene images and such privacy 
interests outweigh public interest in disclosure). The submitted information contains 
photographs of a deceased individual. We have received comments from the decedent's 
family asserting a privacy interest in the photographs at issue. Upon review, we find the 
family's privacy interests in these photographs outweigh the public's interest in the 
disclosure of this information. Therefore, the city must withhold the submitted photographs 
that depict a deceased individual, which we have indicated, under section 552.101 ofthe 
Government Code in conjunction with constitutional privacy and the holding in Favish? 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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Foundation. Id. at 683. Additionally, this office has concluded some types of medical 
information are generally highly intimate and embarrassing. See Open Records Decision 
No. 455 (1987). Upon review, we find some of the remaining information satisfies the 
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the 
city must withhold the information we have indicated under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MP A"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MP A 
provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Section 159.001 ofthe MPA defines 
"patient" as a person who consults with or is seen by a physician to receive medical care. I d. 
§ 159.001(3). Under this definition, a deceased person cannot be a patient under section 
159.002 of the MPA. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). 
Thus, the MP A is applicable only to records related to a person who was alive at the time of 
diagnosis, evaluation, or treatment to which the records pertain. Upon review, we find no 
portion of the information at issue constitutes medical records. Accordingly, the city may 
not withhold any of the submitted information under section 552.101 of the Government 
Code in conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides, "[a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." Gov't Code§ 560.003; see 
id. § 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or 
record of hand or face geometry). However, section 560.002 of the Government Code 
provides, "[a] governmental body that possesses a biometric identifier of an 

-------·"~~~-~··d·---------------
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individual ... may not sell, lease, or otherwise disclose the biometric identifier to another 
person unless ... the individual consents to the disclosure[.]" !d. § 560.002(1)(A). We have 
marked the fingerprints in the submitted information. You do not inform us, and the 
submitted information does not indicate, section 560.002 permits disclosure ofthe fingerprint 
information. Therefore, the city must withhold the fingerprints we have marked under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

The city claims some of the remaining information is excepted from disclosure under 
section 552.117 ofthe Government Code. Section 552.117(a)(l) excepts from disclosure the 
home addresses and telephone numbers, emergency contact information, social security 
numbers, and family member information of current or former officials or employees of a 
governmental body who request that this information be kept confidential under 
section 552.024 of the Government Code. !d. § 552.117(a)(l). Section 552.117(a)(2) 
excepts from public disclosure the current and former home addresses and telephone 
numbers, emergency contact information, social security numbers, and family member 
information of a peace officer, regardless of whether the peace officer made an election under 
section 552.024 or section 552.1175 of the Government Code to keep such information 
confidential. !d. § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined 
by article 2.12 ofthe Code of Criminal Procedure. However, subsections 552.117(a)(l) 
and 552.117(a)(2) are applicable only to information the city holds in an employment 
context. Upon review, we find the city does not maintain the submitted criminal 
investigation in an employment capacity. Therefore, the city may not withhold any of the 
submitted information under section 552.117. 

However, we not some of the submitted information may be excepted from disclosure under 
section 552.1175, which provides in part: 

(a) This section applies only to: 

(1) peace officers as defined by Article 2.12, Code of Criminal 
Procedure; 

(b) Information that relates to the home address, home telephone number, 
emergency contact information, date of birth, or social security number of an 
individual to whom this section applies, or that reveals whether the individual 
has family members is confidential and may not be disclosed to the public 
under this chapter if the individual to whom the information relates: 

(1) chooses to restrict public access to the information; and 
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(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
ofthe individual's status. 

!d.§ 552.1175(a)(l), (b). Therefore, to the extent the individual whose information we have 
indicated elects to restrict access to his information in accordance with section 552.1175(b ), 
the city must withhold the information we marked under section 552.1175 of the Government 
Code. If the individual does not elect to restrict access to the information we have indicated, 
then the city may not withhold this information under section 552.1175. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license or a motor vehicle title or registration issued by an agency of 
this state or another state or country is excepted from public release. See id. 
§ 552.130(a)(l)-(2). Upon review, we find the submitted video recording we have marked 
contains confidential motor vehicle record information. You state the city lacks the 
technological capability to redact this information from these recordings. Accordingly, the 
city must withhold the video recording we have marked under section 552.130 of the 
Government Code. See Open Records Decision No. 364 (1983). We also note the submitted 
information contains additional unredacted motor vehicle record information subject to 
section 552.130. The city must withhold the additional motor vehicle record information we 
have marked under section 552.130 ofthe Government Code. 

Section 552.136 ofthe Government Code provides, "[ n ]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b); see id. § 552.136(a) (defining "access device"). Accordingly, the city must 
withhold the information you have marked under section 552.136 of the Government Code. 

Portions of the remaining submitted information appear to contain information protected by 
copyright. A custodian of public records must comply with the copyright law and is not 
required to furnish copies of records that are copyrighted. Open Records Decision No. 180 
at 3 (1977). A governmental body must allow inspection of copyrighted materials unless an 
exception applies to the information. !d.; see Open Records Decision No. 109 (1975). If a 
member of the public wishes to make copies of copyrighted materials, the person must do 
so unassisted by the governmental body. In making copies, the member of the public 
assumes the duty of compliance with the copyright law and the risk of a copyright 
infringement suit. 

In summary, the city must withhold the photographs we have indicated under section 552.101 
of the Government Code in conjunction with constitutional privacy. The city must also 
withhold the information we have indicated under section 552.101 in conjunction with 
common-law privacy. The city must withhold the fingerprints we have marked under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. The city must withhold the information we indicated under 
section 552.1175 of the Government Code if the individual whose information we have 
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marked elects to restrict access to his information in accordance with section 552.1175(b ). 
The city must withhold the video recording and the additional previously umedacted 
information we have marked under section 552.130. The city must also withhold the 
information you have marked under section 552.13 6 of the Government Code. The city must 
release the remaining submitted information to the requestor in compliance with any 
applicable copyright law.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~T~ 
Abigail T. Adams 
Assistant Attorney General 
Open Records Division 

ATA/ac 

Ref: ID# 532359 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note the remaining submitted information includes unredacted social security numbers. 
Section 552.14 7(b) of the Governrnent Code authorizes a government body to redact a living person's social 
security number from public release without the necessity of requesting a decision from this office under the 
Act. Gov't Code§ 552.147(b). 


