GREG ABBOTT

August 20, 2014

Mr. Brandon Carr

Assistant City Attorney

Office of the City Attorney

City of Fort Worth

1000 Throckmorton Street, 3® Floor
Fort Worth, Texas 76102

OR2014-14639
Dear Mr. Carr:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 533576 (Fort Worth PIR# W034450).

The City of Fort Worth (the “city”) received a request for a specified offense report
pertaining to a named individual. You claim the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683.

In Open Records Decision No. 393 (1983), this office concluded generally, only information
that either identifies or tends to identify a victim of sexual assault or other sex-related offense
may be withheld under common-law privacy; however, because the identifying information
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was inextricably intertwined with other releasable information, the governmental body was
required to withhold the entire report. ORD 393 at 2; see Open Records Decision
No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ
denied) (identity of witnesses to and victims of sexual harassment was highly intimate or
embarrassing information and public did not have a legitimate interest in such information);
Open Records Decision No. 440 (1986) (detailed descriptions of serious sexual offenses
must be withheld). The requestor in this case knows the identity of the alleged victim. Thus,
in this instance, withholding only identifying information from the requestor would not
preserve the victim’s common-law right to privacy. Accordingly, to protect the privacy of
the individual to whom the information relates, the city must generally withhold the
information at issue under section 552.101 of the Government Code in conjunction with
common-law privacy.

However, the requestor indicates he is an employee of the Texas Education Agency (the
“TEA”), he is requesting on behalf of the TEA, and the named individual has either applied
for or currently holds educator credentials. Section 22.082 of the Education Code provides
that the TEA “may obtain from any law enforcement or criminal justice agency all criminal
history record information and all records contained in any closed criminal investigation file
that relate to a specific applicant for or holder of a certificate issued under Subchapter B,
Chapter 21 [of the Education Code].” Educ. Code § 22.082. You state the submitted
incident report pertains to a closed investigation; therefore, the requestor has a statutory right
of access to the information at issue it pursuant to section 22.082. We note statutory access
provisions prevail over the common law. See Collinsv. Tex Mall, L. P.,297 S.W.3d 409,415
(Tex. App.— Fort Worth 2009, no pet.) (statutory provision controls and preempts common
law only when it directly conflicts with common-law principle); see also Cash Am. Int’l Inc.
v. Bennett,35 S.W.3d 12, 16 (Tex. 2000) (statute depriving person of common-law right will
not be extended beyond its plain meaning or applied to cases not clearly within its purview).
Thus, the right of access afforded to the TEA investigators under section 22.082 prevails
over section 552.101 in conjunction with common-law privacy and the information at issue
must generally be released to this requestor.

We note, however, the information being released contains information subject to
section 552.130 of the Government Code, which provides information relating to a motor
vehicle operator’s or driver’s license or permit issued by an agency of this state or another
state or country is excepted from public release. Gov’t Code § 552.130(a)(1). Upon review,
we find the motor vehicle record information we marked is generally confidential under
section 552.130 of the Government Code. "

Because the information at issue includes confidential information under section 552.130 of
the Government Code, we must consider whether the requestor in this case, as a TEA
investigator, may nevertheless obtain the information at issue. Section 22.082 of the
Education Code authorizes the requestor to obtain information in its entirety, while
section 552.130 of the Government Code excepts from disclosure portions of the remaining
information; as such, we find section 22.082 is in conflict Wi'Eh section 552.130 of the
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Government Code. Where information falls within both a general and specific provision of
law, the specific provision prevails over the general. See Horizon/CMS Healthcare Corp.
v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls over the more
general”); Cuellar v. State, 521 S.W.2d 277 (Tex. Crim. App. 1975) (under well-established
rule of statutory construction, specific statutory provisions prevail over general ones); Open
Records Decision No. 451 (1986). Although section22.082 of the Education Code generally
allows a TEA investigator access to files of a closed criminal investigation, section 552.130
of the Government Code specifically protects motor vehicle record information. This section
specifically permits release to certain parties and in circumstances that do not include the
TEA representative’s request in this instance. Therefore, we conclude, notwithstanding
section 22.082, the city must withhold the motor vehicle record information we have marked
in the submitted information under section 552.130 of the Government Code.

In summary, the city must withhold the information we have marked under section 552.130.
The city must release the remaining information to this requestor pursuant to section 22.082
of the Education Code.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be:relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Josgph €
Assistant Attorney General
Open Records Division

JB/som

'We note this requestor has a special right of access under section 29082 of the Education Code to
the information being released. Therefore, if the city receives another request for this information from a
different requestor, the city must again seek a ruling from this office.
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Ref: ID# 533576
Enc. Submitted documents

c: Requestor
(w/o enclosures)




