
September 19, 2014 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Fernando C. Gomez, J.D., Ph.D. 
Vice Chancellor and General Counsel 
The Texas State University System 
208 East 1Oth Street, Suite 600 
Austin, Texas 78701-2407 

Dear Dr. Gomez: 

OR2014-16635 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 536752. 

The Texas State University System (the "system") received two requests for information 
pertaining to the Civil Process Proficiency Certification Exam administered on a specified 
date, including a copy of the exam questions and the answer key, the requestors' answers, 
and any documents that contain the requestors' test scores. You state you have released to 
each requestor some information pertaining to him or her. You claim the submitted 
information is excepted from disclosure under sections 552.101 and 552.122 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.122 of the Government Code excepts from public disclosure "[a] test item 
developed by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records 
Decision No. 626 (1994), this office determined the term "test item" in section 552.122 
includes "any standard means by which an individual's or group's knowledge or ability in 
a particular area is evaluated," but does not encompass evaluations of an employee's overall 
job performance or suitability. ORD 626 at 6. The question of whether specific information 
falls within the scope of section 552.122(b) must be determined on a case-by-case basis. !d. 
Traditionally, this office has applied section 552.122 where release of "test items" might 
compromise the effectiveness of future examinations. !d. at 4-5; see also Open Records 
Decision No. 118 (1976). 
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You seek to withhold the submitted test questions and the answer key under section 552.122 
of the Government Code. You inform us there is a finite number of questions developed and 
used for these exams. You also inform us these questions test the knowledge and abilities 
of applicants in a particular area. You contend release of the information at issue would 
compromise the effectiveness of future examinations. Upon review, we conclude the test 
questions we have marked quality as test items under section 552.122(b ). Therefore, the 
system may withhold the test questions we have marked under section 552.122(b) ofthe 
Government Code. However, we find you have failed to demonstrate how the answer key 
constitutes a test item for purposes of section 552.122. Accordingly, the system may not 
withhold any of the remaining information at issue under section 552.122 of the Government 
Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy, which protects information that is (I) high! y intimate or embarrassing, 
the publication of which would be highly objectionable to a reasonable person and (2) not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. I d. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Upon review, we find none of the information at issue satisfies the 
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the 
information at issue is not confidential under common-law privacy, and the system may not 
withhold it under section 552.101 on that ground. 

We note the remaining information contains e-mail addresses that are subject to 
section 552.137 of the Government Code. 1 Section 552.137 of the Government Code 
excepts from disclosure "an e-mail address of a member of the public that is provided for the 
purpose of communicating electronically with a governmental body" unless the member of 
the public consents to its release or the e-mail address is of a type specifically excluded by 
subsection (c). See Gov't Code § 552.137(a)-(c). The e-mail addresses at issue are not 
excluded by subsection (c). Therefore, the system must withhold the personal e-mail 
addresses we have marked under section 552.137 of the Government Code, unless the 
owners affirmatively consent to their public disclosure. 

In summary, the system may withhold the information we have marked under 
section 552.122(b) of the Government Code. The system must withhold the personal e-mail 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 4 70 ( 1987). 
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addresses we have marked under section 552.137 ofthe Government Code. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://\V\VW.texasattorneygeneral.gov/open/ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Cristian Rosas-Grillet 
Assistant Attorney General 
Open Records Division 

CRG/dls 

Ref: ID# 536752 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


