GREG ABBOTT

September 29, 2014

Mr. Albert E. Tovar

Counsel for Housing Authority of Bexar County
Gale, Wilson & Sanchez P.L.L.C.

115 East Travis, 19th Floor

San Antonio, Texas 78205

OR2014-17313
Dear Mr. Tovar:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 537571 (GW&S File No. 5712).

The Housing Authority of Bexar County (the “housing authority™), which you represent,
received a request for information pertaining to a named individual." We understand the
authority will withhold information under section 552.024 ofthe Government Code, personal
e-mail addresses under section 552.137 of the Government Code pursuant to Open Records
Decision No. 684 (2009), and social security numbers pursuant to section 552.147 of the
Government Code.> The housing authority claims the submitted information is excepted

'The housing authority sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) ofthe Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2). Open Records Decision No. 684 is
a previous determination to all governmental bodies authorizing them to withhold certain categories of
information, including an e-mail address of @ member of the public under section 552.137 of the Government
Code, without the necessity of seeking a decision from this office. Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. See id § 552.147(b).
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from disclosure under sections 552.101, 552.103, 552.111, and 552.116 of the Government
Code. We have considered the claimed exceptions and reviewed the submitted information.

Section 552.022(a) of the Government Code provides in part the following:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body;

(17) information that is also contained in a public court record|.]

Gov’t Code § 552.022(a)(3), (17). Upon review, we find section 552.022(a)(3) is applicable
to pages 72-83, 102, 104-115, 123-134, 142-146, 149-160, 181-191, and 247. We also find
section 552.022(a)(17) is applicable to pages 28-31 and 49-52, which consist of court-tiled
documents. You assert this information is excepted from release under sections 552.103
and 552.116 of the Government Code. However, these sections are discretionary and do not
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory
predecessor to section 552.103 may be waived); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the housing authority may
not withhold the information subject to section 552.022 under section 552.103 or 552.106.
Although you also raise common-law privacy, information that is otherwise confidential
under common-law privacy may not be withheld in a court-filed document. See
Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (sexual assault victim’s privacy right
not violated by release of information in public court document). Accordingly, the housing
authority may not withhold information in the court-filed documents pursuant to
common-law privacy. However, we will consider your argument under section 552.101 of
the Government Code in conjunction with common-law privacy for the information subject
to section 552.022(a)(3). We will also consider your remaining arguments to withhold the
information subject to section 552.022, as well as the information not subject to
section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
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Code § 552.101. This section encompasses information other statutes make confidential.
The housing authority raises the Privacy Act of 1974, section 552a of title 5 of the United
States Code (“Federal Privacy Act”). However, the Federal Privacy Act applies only to a
federal agency. See 5 U.S.C. §§ 552(f), 552a(a). State and local government agencies are
not covered by the Federal Privacy Act. See Davidson v. Georgia, 622 F. 2d 895, 896 (5th
Cir. 1980); see also Attorney General Opinion MW-95 (1979). Because the housing
authority is not a federal agency, it is not bound by the Federal Privacy Act’s confidentiality
provisions, as would be a federal agency. See 5 U.S.C. §§ 552a(a)(1), 552(f) (defining
“agency” for purposes of Federal Privacy Act). Therefore, the housing authority may not
withhold any of the submitted information under section 552.101 of the Government Code
in conjunction with the Federal Privacy Act.

Section 552.101 of the Government Code also encompasses federal law. Section 6103(a)
of title 26 of the United States Code provides that tax return information is confidential. See
26 U.S.C. § 6103(a)(2), (b)(2)(A), (p)(8); see also Attorney General Op. MW-372 (1981).
Accordingly, the housing authority must withhold the submitted 1040, 1040A, and 8812 tax
forms under section 552.101 of the Government Code in conjunction with section 6103(a)
of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). We have further found
when a file is created as a result of a hospital stay, all the documents in the file referring to
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diagnosis and treatment constitute physician-patient communications or “[r]ecords of the
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or
maintained by a physician.” Open Records Decision No. 546 at 1 (1990). Upon review, we
find pages 468 through 470 constitute medical records. Accordingly, the housing authority
must withhold this information under section 552.101 of the Government Code in
conjunction with the MPA.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which pertains to criminal history record information (“CHRI”) generated by the
National Crime Information Center or by the Texas Crime Information Center. Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
but a criminal justice agency may not release CHRI except to another criminal justice agency
for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
See generallyid. §§411.090-411.127. Thus, any CHRI generated by the federal government
or another state may not be made available to the requestor except in accordance with federal
regulations. See ORD 565. Upon review, we find some of the information at issue, which
we have indicated, is confidential under section 411.083. Therefore, the housing authority
must withhold the information we have indicated under section 552.101 of the Government
Code in conjunction with section 411.083 of the Government Code. However, the remaining
information does not contain CHRI for purposes of chapter 411. Therefore, the remaining
information is not confidential under chapter 411, and the housing authority may not
withhold it under section 552.101 of the Government Code on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts
the publication of which would be highly objectionable to a reasonable person and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found the following types of information are
excepted from required public disclosure under common-law privacy: some kinds of medical
information, see Open Records Decision No. 455 (1987); personal financial information not
relating to the financial transaction between an individual and a governmental body, see
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Open Records Decision Nos. 600 (1992), 545 (1990); and the identifying information of
juvenile victims of abuse or neglect. Cf Fam. Code § 261.201; see also Open Records
Decision No. 628 at 3 (1994) (identities of juvenile victims of serious sexual offenses must
be withheld on basis of common-law privacy). In addition, a compilation of an individual’s
criminal history is highly embarrassing information, the publication of which would be
highly objectionable to a reasonable person. Cf U.S. Dep’t of Justice v. Reporters Comm.
for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in
compilation of individual’s criminal history by recognizing distinction between public
records found in courthouse files and local police stations and compiled summary of criminal
history information). Furthermore, we find a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public.

Upon review, we find some of the submitted information, which we have marked or
indicated, satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Accordingly, the housing authority must withhold the information we have
marked or indicated under section 552.101 of the Government Code in conjunction with
common-law privacy.” However, we conclude the remaining information is either not
intimate or embarrassing or it pertains to the eligibility of the named individual for public
housing assistance and, thus, is of legitimate public interest. Therefore, the remaining
information is not confidential under common-law privacy, and the housing authority may
not withhold it under section 552.101 on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy, which consists of two interrelated types of privacy: (1) the right to make certain
kinds of decisions independently and (2) an individual’s interest in avoiding disclosure of
personal matters. ORD 455 at 4. The first type protects an individual’s autonomy within
“zones of privacy” which include matters related to marriage, procreation, contraception,
family relationships, and child rearing and education. /d. The second type of constitutional
privacy requires a balancing between the individual’s privacy interests and the public’s need
to know information of public concern. /d. The scope of information protected is narrower
than that under the common law doctrine of privacy; the information must concern the “most
intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of Hedwig Village,
Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we find you have failed to demonstrate
how any portion of the information at issue falls within the zones of privacy or implicates
an individual’s privacy interests for purposes of constitutional privacy. Consequently, the
housing authority may not withhold any of this information under section 552.101 in
conjunction with constitutional privacy.

You assert the information not subject to section 552.022 is excepted from disclosure under
section 552.103 of the Government Code, which provides, in part, as follows:

*As our ruling is dispositive, we do not address your other arguments to withhold this information.
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information. :

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must
meet both prongs of this test for information to be excepted from disclosure under
section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, an attorney for a potential opposing party making a demand for
payment and asserting an intent to sue if such payments are not made. Open Records
Decision Nos. 555 at 3 (1990), 346 (1982). In addition, this office has concluded litigation
was reasonably anticipated when the potential opposing party threatened to sue on several
occasions and hired an attorney. See Open Records Decision No. 288 at 2 (1981). However,
an individual publicly threatening to bring suit against a governmental body, but who does
not actually take objective steps toward filing suit, is not concrete evidence that litigation is
reasonably anticipated. See Open Records Decision No. 331 at 1-2 (1982).

You inform us the requestor objects to the housing authority providing assistance to the
individual named in the request. You inform us the requestor stated to a housing authority
employee and at a housing authority board meeting that she would bring a lawsuit against the
housing authority if it did not expel the named individual from its benefits program. You
also inform us the requestor’s attorney stated at that board meeting the failure of the board
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to expel the named individual “would confirm a double standard, and ‘that’s gonna be the
next position’ taken.” However, upon review we find you have failed to furnish concrete
evidence that litigation involving the matter at issue was realistically contemplated and was
more than mere conjecture when the housing authority received the request for information.
Therefore, the housing authority may not withhold under section 552.103 of the Government
Code any of the information not subject to section 552.022.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. [Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as toc make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

You assert some of the remaining information was compiled by the housing authority
following complaints made by the requestor. Based on your representations and our review,
we find you have established the deliberative process privilege is applicable to some of the
information at issue. Therefore, the housing authority may withhold this information, which
we have marked, under section 552.111 of the Government Code. However, we conclude
you have not established the remaining information at issue consists of advice, opinion, or
recommendations, or it is purely factual in nature. Accordingly, the housing authority may
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not withhold any of the remaining information under section 552.111 and the deliberative
process privilege.

Section 552.111 of the Government Code also encompasses the attorney work product
privilege found in Rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v.
Dallas Morning News, 22 S.W .3d 351, 360 (Tex. 2000); Open Records Decision No. 677
at 4-8 (2002). Rule 192.5 defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

Tex. R. Civ. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Tex. R. Civ.
P. 192.5; ORD 677 at 6-8. In order for this office to conclude the information was made or
developed in anticipation of litigation, we must be satisfied that

(a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

You inform us the remaining information you seek to withhold under section 552.111 was
prepared by the housing authority’s Director of Governmental Programs for the benefit of
the housing authority’s Executive Director in response to threats of litigation the requestor
made against the housing authority. However, upon review we find you failed to establish
any of the remaining information at issue consists of privileged attorney work product. Thus,
the housing authority may not withhold any of this information pursuant to section 552.111
of the Government Code on that ground.
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You assert the information not subject to section 552.022 is excepted from disclosure under
section 552.116 of the Government Code, which provides as follows:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from the
requirements of Section 552.021. If information in an audit working paper
is also maintained in another record, that other record is not excepted from
the requirements of Section 552.021 by this section.

(b) In this section:

(1) ‘Audit’ means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a hospital
district, a resolution or other action of a board of trustees of a school
district, including an audit by the district relating to the criminal
history background check ofa public school employee, or aresolution
or other action of a joint board described by Subsection (a) and
includes an investigation.

(2) ‘Audit working paper’ includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing
an audit report, including:

(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Gov’t Code § 552.116. The housing authority claims the information at issue constitutes
audit working papers under section 552.116. However, the housing authority does not
inform this office of the authorization for any audit. Thus, we find the housing authority has
not demonstrated how the information at issue was prepared or is maintained in relation to
an audit authorized or required by any of the laws or authorities specified in
section 552.116(b)(1) or in conducting an audit or preparing an audit report within the
meaning of section 552.116(b)(2). See id. § 552.116(b); see also Open Records Decision
No. 580 (1990) (addressing statutory predecessor to Government Code section 552.116).
Accordingly, we conclude the housing authority may not withhold any of the information at
issue under section 552.116 of the Government Code.
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Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release.* See Gov’t Code § 552.130. The housing authority must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code.

Section 552.136 of the Government Code provides in part the following:

(a) Inthis section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to: '

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Id. § 552.136(a)-(b). The housing authority must withhold the account numbers we have
indicated under section 552.136 of the Government Code.

Finally, we note some of the materials at issue may be protected by copyright. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

To conclude, the housing authority must withhold the following: (1) the submitted 1040,
1040A, and 8812 tax forms under section 552.101 of the Government Code in conjunction
with section 6103 (a) of title 26 of the United States Code; (2) pages 468 through 470 under
section 552.101 of the Government Code in conjunction with the MPA; (3) the information
we have marked or indicated under section 552.101 of the Government Code in conjunction

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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with section 411.083 of the Government Code and common-law privacy; and (4) the
information we have marked or indicated under sections 552.130 and 552.136 of the
Government Code. The housing authority may withhold the information we have marked
under section 552.111 of the Government Code. The housing authority must release the
remaining information, but may only release any copyrighted information in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http:/www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jamegg1.. geshall

Assistant Attorney General
Open Records Division

JLC/cbz
Ref: ID# 537571
Enc. Submitted documents

c: Requestor
(w/o enclosures)



