
October 28, 2014 

Mr. Steven Blanco 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for Socorro Independent School District 
Blanco Ordonez Mata & Wallace, P.C. 
5715 Cromo Drive 
El Paso, Texas 79912 

Dear Mr. Blanco: 

OR2014-19429 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 540881. 

The Socorro Independent School District (the "district"), which you represent, received a 
request for six categories of information pertaining to a specified incident involving the 
requestor's client. You state the district does not possess information responsive to three of 
the requested categories. 1 You claim the submitted information is excepted from disclosure 
under sections 552.101, 552.102, and 552.108 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note the United States Department of Education Family Policy Compliance 
Office has informed this office that FERP A does not permit state and local educational 
authorities to disclose to this office, without parental or an adult student's consent, 
unredacted, personally identifiable information contained in education records for the 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); 
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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purpose of our review in the open records ruling process under the Act. 2 Consequently, state 
and local educational authorities that receive a request for education records from a member 
of the public under the Act must not submit education records to this office in unredacted 
form, that is, in a form in which "personally identifiable information" is disclosed. See 34 
C.F .R. § 99.3 (defining "personally identifiable information"). We note you have submitted 
unredacted education records for our review. Because our office is prohibited from 
reviewing these records to determine whether appropriate redactions under FERP A have 
been or should be made, we will not address the applicability of FERP A to any of the 
submitted records. See 20 U.S.C. § 1232g(a)(l)(A). Such determinations under FERPA 
must be made by the educational authority in possession of the education records. However, 
we will consider your arguments against disclosure of the information at issue. 

We address your argument under section 552.108 of the Government Code first as it is 
potentially the most encompassing. Section 552.108 excepts from disclosure "[i]nformation 
held by a law enforcement agency or prosecutor that deals with the detection, investigation, 
or prosecution of crime . . . if . . . release of the information would interfere with the 
detection, investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A 
governmental body must reasonably explain how and why section 552.108 is applicable to 
the information at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977). Section 552.108 may be invoked by the proper custodian of information 
relating to a pending investigation or prosecution of criminal conduct. See Open Records 
Decision No. 474 at 4-5 (1987). Where a non-law enforcement agency has custody of 
information that would otherwise qualify for exception under section 552.108 as information 
relating to the pending case of a law enforcement agency, the custodian of the records may 
withhold the information if it provides this office with a demonstration that the information 
relates to the pending case and a representation from the law enforcement agency that it 
wishes to have the information withheld. 

You state the submitted information relates to an ongoing criminal investigation by the 
Socorro Police Department (the "department"). However, you have not provided our office 
with any representation to indicate that the department wishes to have the submitted 
information withheld. Therefore, the district may not withhold any of the submitted 
information under section 552.108 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information protected by other statutes, such 
as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, which 
governs release ofmedical records. See Occ. Code§§ 151.001-168.202. Section 159.002 
of the MP A provides, in relevant part: 

2A copy of this letter may be found on the Office of the Attorney General's website at 
http://www.oag.state.tx.us/open/20060725usdoe.pdf. 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

!d. § 159 .002( a)-( c). Information subject to the MP A includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have also found that when a file is 
created as the result of a hospital stay, all the documents in the file relating to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). Upon review, we find the 
information we have marked constitutes records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that were created or is maintained by a physician or 
information obtained from a medical record. Accordingly, the district must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with the MPA.3 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. !d. at 681-82. Types of information considered 

3We note this ruling does not affect an individual's right of access to his or her own medical records 
from the physician who provided treatment under the Medical Practice Act (the "MPA"), subtitle B oftitle3 
of the Occupations Code. See Occ. Code§§ 159.004, .005, .006; cf Abbott v. Tex. State Bd of Pharmacy, 391 
S.W.3d 253 (Tex. App.-Austin 2012, no pet.) (MPA does not provide patient general right of access to his 
or her medical records from governmental body responding to a request for information under the Public 
Information Act). 
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mtlmate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. !d. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). However, this office has noted the public has a legitimate interest in 
information that relates to public employees and their conduct in the workplace. See, e.g., 
Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not involve 
most intimate aspects of human affairs but in fact touches on matters of legitimate public 
concern), 470 at 4 (1987) Gob performance does not generally constitute public employee's 
private affairs), 444 at 3 (1986) (public has obvious interest in information concerning 
qualifications and performance of government employees), 405 at 2 ( 1983) (manner in which 
public employee's job was performed cannot be said to be of minimal public interest). We 
note common-law privacy generally protects the identifying information of juvenile victims 
of abuse or neglect. See Open Records Decision No. 394 (1983); cf Fam. Code§ 261.201. 
However, in this instance, the requestor is the authorized representative of the child whose 
privacy interests are at issue. Accordingly, the requestor has a special right of access under 
section 552.023 of the Government Code to the information that implicates the child's 
privacy interests. See Gov't Code§ 552.023 (person or person's representative has a special 
right of access to information excepted from public disclosure under laws intended to protect 
person's privacy interest as subject of the information); see also Open Records Decision 
No. 481 at 4 (1987) (privacy theories not implicated when individual requests information 
concerning himself). Furthermore, we find none of the remaining information to be highly 
intimate or embarrassing and not oflegitimate public concern. Accordingly, the district may 
not withhold any ofthe submitted information under section 552.101 of the Government 
Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy[.]" Gov't Code § 552.1 02(a). You assert the privacy analysis under 
section 552.1 02(a) is the same as the common-law privacy test under section 552.101 of the 
Government Code, which is discussed above. See Indus. Found., 540 S.W.2d at 685. In 
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. 
App.-Austin 1983, writ refd n.r.e.), the court of appeals ruled the privacy test under 
section 552.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 5 52.1 02( a), 
and held the privacy standard under section 552.1 02(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney 
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the 
applicability of section 552.1 02( a) and held it excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. See 
id. Upon review, we find none of the submitted information is subject to section 552.1 02(a) 
of the Government Code and it may not be withheld on that basis. 
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Section 552.117(a)(l) ofthe Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code.4 See Gov't Code§ 552.117(a)(1). Section 552.117 is also applicable to personal 
cellular telephone numbers, provided the cellular telephone service is not paid for by a 
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not 
applicable to cellular telephone numbers paid for by governmental body and intended for 
official use). Whether a particular item of information is protected by section 552.117(a)(l) 
must be determined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may be 
withheld under section 552.117(a)(l) only on behalf of a current or former employee or 
official who made a request for confidentiality under section 5 52.024 prior to the date of the 
governmental body's receipt of the request for the information. We have marked the 
personal telephone numbers of district employees. We are unable to determine whether any 
of these telephone numbers are cellular telephone numbers. If the individuals at issue made 
timely elections under section 552.024, the district must withhold the telephone numbers we 
have marked under section 552.117(a)(1) ofthe Government Code. However, any cellular 
telephone numbers may only be withheld if the cellular telephone service is not paid for by 
a governmental body. If the individuals at issue did not make timely elections under 
section 552.024, or the cellular telephone service is paid for by a governmental body, these 
telephone numbers may not be withheld under section 552.117(a)(l) of the Government 
Code. 

In summary, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with the MPA. Ifthe individuals 
at issue made timely elections under section 552.024, the district must withhold the 
telephone numbers we have marked under section 552.117(a)(1) ofthe Government Code. 
However, any cellular telephone numbers may only be withheld if the cellular telephone 
service is not paid for by a governmental body. The district must release the remaining 
information to this requestor. 5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
( 1987), 4 70 (1987). 

5We note the requestor has a special right of access to some of the information being released in this 
instance. See Gov't Code § 552.023(a) (governmental body may not deny access to person to whom 
information relates, or that party's representative, solely on grounds that information is considered confidential 
by privacy principles). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

JV{~Mw;;; 
Megan G. Holloway U 
Assistant Attorney General 
Open Records Division 

MGH/akg 

Ref: ID# 540881 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


