GREG ABBOTT

November 3, 2014

Ms. Alexis G. Allen

Counsel for the City of Rowlett

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Ross Tower

500 North Akard Street

Dallas, Texas 75201

OR2014-19884

Dear Ms. Allen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 541761 (File No. 67808).

The Rowlett Police Department (the “department™) received a request for information
concerning a named individual’s application for employment and background check. You
claim the submitted information is excepted from disclosure under sections 552.101
and 552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. We have also considered comments submitted by the
requestor.! See Gov’t Code § 552.304 (interested party may submit comments to this office
stating why the information at issue should or should not be released).

You raise section 552.101 of the Government Code on the basis that the named individual
signed a confidentiality agreement regarding the information compiled as part of the
background check. You also assert portions of the submitted information are excepted from
disclosure under section 552.101 because that information was obtained from other law
enforcement agencies under the general expectation the information would be kept

'We note the department incorrectly identified the requestor as the individual named in‘the request.
However, we have received correspondence from the requestor stating he is acting as the authorized
representative of the named individual.
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confidential. Section552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. However, information held by a governmental body is not
confidential under the Act simply because a party agrees the information will be confidential
in the future. In other words, a governmental body cannot overrule or repeal provisions of
the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body
under [the Act] cannot be compromised simply by its decision to enter into a contract.”), 203
at 1 (1978) (mere expectation of confidentiality by person supplying information does not
satisfy requirements of statutory predecessor to section 552.110). Consequently, unless the
information at issue falls within an exception to disclosure, it must be released,
notwithstanding any expectation or agreement to the contrary.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this
exception is to protect advice, opinion, and recommendation in the decisional process and
to encourage open and frank discussion in the deliberative process. See Austinv. City of San
Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined section 552.111
excepts from disclosure only those internal communications that consist of advice, opinions,
recommendations, and other material reflecting the policymaking processes of the
governmental body. See ORD 615 at 5. A governmental body’s policymaking functions do
not encompass routine internal administrative or personnel matters, and disclosure of
information about such matters will not inhibit free discussion of policy issues among agency
personnel. Id.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351
(Tex. 2000) (section 552.111 not applicable to personnel-related communications that did
not involve policymaking). A governmental body’s policymaking functions do include
administrative and personnel matters of broad scope that affect the governmental body’s
policy mission. See Open Records Decision No. 631 at 3 (1995). The information you seek
to withhold concerns the employment application of a single individual. You have not
explained how this information concerns a personnel matter of a broad scope that affects the
department’s policy mission. Accordingly, the department may not withhold the submitted
information under section 552.111 of the Government Code.

Section 552.101 of the Government Code encompasses information made confidential by
section 1703.306 of the Occupations Code, which provides:
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(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee]. ]

Occ. Code § 1703.306(a)(1). The submitted information contains records acquired from a
polygraph examination. However, the requestor is the examinee’s authorized representative.
Thus, the department has the discretion to release the polygraph information, which we
marked, pursuant to section 1703.306(a)(1). See Open Records Decision No. 481 at 9 (1987)
(predecessor to section 1703.306 permitted, but did not require, examination results to be
disclosed to examinees). Otherwise, the department must withhold this information under
section 552.101 of the Government Code in conjunction with section 1703.306(a) of the
Occupations Code.

Section 552.101 of the Government Code also encompasses common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. See id.at 681-82. The types of information considered intimate and embarrassing
by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683.
Additionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). Uponreview,
we find the information we marked satisfies the standard articulated by the Texas Supreme
Court in Industrial Foundation. Accordingly, the department must withhold the information
we marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.1175 protects the home address, home telephone number, emergency contact
information, date of birth, social security number, and family member information of certain
individuals when that information is held by a governmental body in a non-employment
capacity and the individual elects to keep the information confidential.® Gov’t Code
§ 552.1175. Section 552.1175 applies, in part, to “peace officers as defined by Article 2.12,
Code of Criminal Procedure[.]” Gov’t Code § 552.1175(a)(1). Some of the remaining
information pertains to peace officers not employed by the department. Thus, if the
information we marked pertains to currently licensed peace officers and the officers elect to
restrict access to their information in accordance with section 552.1175(b), the department

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481, 480 (1987), 470 (1987).
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must withhold the information we marked under section 552.1175. If the individuals whose
information we marked are no longer licensed peace officers or no election is made, the
department may not withhold this information under section 552.1175.

Section 552.137 of the Government Code provides, “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act],” unless the owner of the
e-mail address has affirmatively consented to its release or the e-mail address is specifically
excluded by subsection (¢). Id. § 552.137(a)~(c). The department must withhold the e-mail
address we marked under section 552.137 of the Government Code, unless the owner of the
e-mail address affirmatively consented to its release.

In summary, the department has the discretion to release the polygraph information, which
we marked, pursuant to section 1703.306(a)(1) of the Occupations Code. Otherwise, the
department must withhold this information under section 552.101 of the Government Code
in conjunction with section 1703.306(a) of the Occupations Code. The department must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. If the personal information we marked pertains to
currently licensed peace officers and the officers elect to restrict access to their information
in accordance with section 552.1175(b), the department must withhold the information we
marked under section 552.1175. The department must withhold the e-mail address we
marked under section 552.137 of the Government Code, unless the owner of the e-mail
address affirmatively consented to its release. The department must release the remaining
information to this requestor.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

*We note the requestor has a right of access to some of the information at issue. See Gov’t Code
§ 552.023(a), (b) (individual has special right of access to information that relates to herself and is protected
by laws intended to protect his privacy interests, and governmental body may not deny access on ground that
information is considered confidential by privacy principles); Open Records Decision No. 481 at 4 (privacy
theories not implicated when individual requests information concerning herself). If the department receives
another request for this same information from a different requestor, the department must seek another ruling
on this information.
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Amy L.S. Shipp

Assistant Attorney General
Open Records Division
ALS/bhf

Ref: ID# 541761

Enc. Submitted documents

c: Requestor
(w/o enclosures)




