GREG ABBOTT

November 7, 2014

Ms. Mary Ann Powell

Counsel for the City of Stafford
Olson & Olson, L.L.P.

2727 Allen Parkway, Suite 600
Houston, Texas 77019-2133

OR2014-20304
Dear Ms. Powell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 542650 (Ref. No. COS14-050).

The Stafford Police Department (the “department”), which you represent, received a request
for a specified report. We understand the department will redact motor vehicle record
information under section 552.130(c) of the Government Code.! You claim the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d), (e).
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Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). You inform us the submitted information relates to a closed case
that did not result in conviction or deferred adjudication. Based on your representation and
our review, we agree section 552.108(a)(2) is applicable to the submitted information.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing
types of information considered to be basic information). Thus, with the exception of the
basic information, the department may withhold the submitted information under
section 552.108(a)(2) of the Government Code.?

You seek to withhold the basic information under section 552.101 of the Government Code,
which excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses other laws that make information confidential, such as section 48.101 of the
Human Resources Code, which provides in relevant part:

(a) The following information is confidential and not subject to disclosure
under [the Act]:

(1) areport of abuse, neglect, or exploitation made under this chapter;
(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an

investigation made under this chapter or in providing services as a
result of an investigation.

*As our ruling is dispositive, we need not consider your remaining argument against disclosure of this
information.
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(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services (the “DFPS”)] or investigating state agency rule and
applicable federal law.

Hum. Res. Code § 48.101(a)-(b). Section 48.051 of the Human Resources Code provides
“a person having cause to believe that an elderly or disabled person is in the state of abuse,
neglect, or exploitation” shall report certain prescribed information to the DFPS or another
appropriate state agency.’ See id. § 48.051(a). The only entities authorized to conduct an
investigation under chapter 48 of the Human Resources Code are DFPS and certain
other state agencies, depending on the circumstances surrounding the incident. See id.
§§ 48.151, .152, .252, .301. Thus, reports made to a police department generally are not
subject to section 48.101.

You contend the basic information is confidential under section 48.101. We note, however,
the submitted police report was created as a result of an investigation by the department after
it was notified of the alleged abuse, neglect, or exploitation of an elderly person. Thus, you
have failed to demonstrate the submitted information pertains to an investigation conducted
by an entity authorized to conduct such an investigation under chapter 48. Consequently, the
department may not withhold any of the basic information under section 552.101 of the
Government Code in conjunction with section 48.101 of the Human Resources Code.

Section 552.101 of the Government Code also encompasses the Medical Practice
Act(“MPA”), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in
relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

*See Act of June 2, 2003, 78th Leg., R.S., ch. 198, § 1.27, 2003 Tex. Gen. Laws 611, 641 (“A
reference in law to the Department of Protective and Regulatory Service means the Department of Family and
Protective Services.”).



Ms. Mary Ann Powell - Page 4

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. Upon review, we find
you have not demonstrated how any portion of the basic information consists of medical
records for purposes of the MPA, and the department may not withhold any of the basic
information under section 552.101 of the Government Code on that basis.

You next raise section 552.101 of the Government Code in conjunction with
section 260A.008 of the Health and Safety Code. Section 260A.008 provides the following:

A report, record, or working paper used or developed in an investigation
made under [chapter 260A] and the name, address, and phone number of any
person making a report under [chapter 260A] are confidential and may be
disclosed only for purposes consistent with rules adopted by the executive
commissioner [of the Health and Human Services Commission]. The report,
record, or working paper and the name, address, and phone number of the
person making the report shall be disclosed to a law enforcement agency as
necessary to permit the law enforcement agency to investigate a report of

abuse, neglect, exploitation, or other complaint in accordance with Section
260A.017.

Health & Safety Code § 260A.008. Chapter 260A pertains to reports of abuse, neglect, and
exploitation of residents of certain facilities and investigations resulting from such reports.
See id. §§ 260A.001-.018; see also id. §§ 260A.001(1) (defining “abuse” for purposes of
chapter 260A), .001(7) (defining “resident” for purposes of chapter 260A), .007 (concerning
Department of Aging and Disability Services investigation and report). Section 260A.001(5)
defines “facility” for purposes of chapter 260A as

(A) an institution as that term is defined by Section 242.002;
(B) an assisted living facility as that term is defined by Section 247.002; and

(C) a prescribed pediatric extended care center as that term is defined by
Section 248A.001.
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Id. § 260A.001(5).* In this instance, the alleged abuse, neglect, or exploitation occurred in
a private hotel. Thus, you have not established the alleged abuse, neglect, or exploitation
occurred in a facility as defined by section 260A.001. Therefore, you have failed
to demonstrate the investigation of the allegation was conducted under chapter 260A.
Consequently, you have not shown section 260A.008 makes confidential the information
at issue, and the department may not withhold any of the basic information under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Common-law privacy protects information that (1) contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable

“Section 242.002(10) of the Health and Safety Code defines institution as an establishment that:

(A) furnishes, in one or more facilities, food and shelter to four or more persons who are
unrelated to the proprietor of the establishment; and

(B) provides minor treatment under the direction and supervision of a physician licensed by
the Texas Medical Board, or other services that meet some need beyond the basic provision
of food, shelter, and laundry.

1d. § 242.002(10). Section 247.002(1) of the Health and Safety Code defines an assisted living facility as an
establishment that:

(A) furnishes, in one or more facilities, food and shelter to four or more persons who are
unrelated to the proprietor of the establishment;

(B) provides:
(i) personal care services; or

(1) administration of medication by a person licensed or otherwise authorized in
this state to administer the medication;

(C) may provide assistance with or supervision of the administration of medication; and
(D) may provide skilled nursing services for [certain] limited purposes . . ..

Id. § 247.002(1). Section 248A.001(10) of the Health and Safety Code defines a prescribed pediatric extended
care center as

a facility operated for profit or on a nonprofit basis that provides nonresidential basic
services to four or more medically dependent or technologically dependent minors who
require the services of the facility and who are not related by blood, marriage, or adoption
to the owner or operator of the facility.

1d. § 248A.001(10).
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person, and (2) is not of legitimate concern to the public. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satistied. Id. at 681-82. Types of
information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. Upon review, we find the basic
information we have marked satisfies the standard articulated by the Texas Supreme Court
in Industrial Foundation. Accordingly, the department must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find the department has failed to demonstrate any of the
remaining basic information is highly intimate or embarrassing and not of legitimate public
concern. Therefore, no portion of the remaining basic information may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.

In summary, with the exception of the basic information, which must be released, the
department may withhold the submitted information under section 552.108(a)(1) of the
Government Code. In releasing the basic information, the department must withhold the
information we have marked under section 552.101 ofthe Government Code in conjunction
with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

7 A é/x
Nicholas A. Ybarra

Assistant Attorney General
Open Records Division

NAY/ds
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Ref: ID# 542650
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c: Requestor
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