GREG ABBOTT

November 18, 2014

Ms. Elizabeth Hanshaw Winn
Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR2014-20904

Dear Ms. Winn;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 543446. \
The Travis County District Attorney’s Office (the “district attorney’s office™) received a
request for all public information regarding the investigation of criminal activity involving
State Farm Insurance that occurred during 2012. You claim the submitted information is
excepted from disclosure under sections 552.101 and 552.108 of the Government Code.' We
have considered the exceptions you claim and reviewed the submitted representative sample
of information.

Initially, we note you state the district attorney’s office obtained some of the submitted
information pursuant to a grand jury subpoena. The judiciary is expressly excluded from the
requirements of the Act. See Gov’t Code § 552.003(1)(B). This office has determined that
for purposes of the Act, a grand jury is part of the judiciary and is therefore not subject to the
Act. See Open Records Decision No. 411 (1984). Moreover, records kept by another person

'Although you do not explicitly raise section 552.101 of the Government Code in your brief, we
understand you to raise this exception based on the substance of your argument.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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or entity acting as an agent for a grand jury are considered to be records in the constructive
possession of the grand jury and are therefore not subject to the Act. See Open Records
Decisions Nos. 513 (1988), 398 (1983); but see ORD 513 at 4 (defining limits of judiciary
exclusion). The fact that information collected or prepared by another person or entity is
submitted to the grand jury does not necessarily mean such information is in the grand jury’s
constructive possession when the same information also is held in the other person’s or
entity’s own capacity. Information held by another person or entity but not produced at the
direction of the grand jury may well be protected under one of the Act’s specific exceptions
to disclosure, but such information is not excluded from the reach of the Act by the judiciary
exclusion. See ORD 513. Therefore, to the extent the district attorney’s office has
possession of the information at issue as an agent of the grand jury, any such information is
in the grand jury’s constructive possession and is not subject to the Act. This decision does
not address the public availability of any such information, which need not be released to the
requestor. To the extent the district attorney’s office does not have possession of the
information at issue as an agent of the grand jury, any such information is subject to the Act
and must be released unless the information falls within the scope of an exception to
disclosure.

Next, we note the submitted information includes a court-filed document subject to
section 552.022 of the Government Code. Section 552.022 provides for required public
disclosure of “information that is also contained in a public court record,” unless the
information is expressly made confidential under the Act or other law. Gov’t Code
§ 552.022(a)(17). Although you seek to withhold this information under section 552.108 of
the Government Code, this section is a discretionary exception to disclosure that protects a
governmental body’s interests and does not make information confidential under the Act.
See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 177 at 3 (1977) (statutory predecessor to Gov’t Code § 552.108 subject to
waiver). Therefore, the court-filed document we have marked may not be withheld under
section 552.108. However, because section 552.101 of the Government Code can make
information confidential under the Act, we will address your argument under section 552.101
for the marked court-filed document. Further, we will address your arguments against
disclosure of the remaining information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[ijnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why this exception
is applicable to the information at issue. See id. §§ 552.108(a)(1),.301(e)(1)(A); see also Ex
parte Pruirt, 551 S.W.2d 706 (Tex. 1977). You state the information not subject to
section 552.022 relates to an open criminal investigation with district attorney’s office Public
Integrity Unit. Based upon your representation, we conclude release of the information at
issue would interfere with the detection, investigation, or prosecution of crime. See Houston
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Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975) (court delineates law enforcement interests that are present in active cases), wrif
ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Accordingly, we find the district
attorney’s office may withhold the information not subject to section 552.022 under
section 552.108(a)(1) of the Government Code.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
assert some of the submitted information is excepted from disclosure under section 552.101
in conjunction with article 20.02 of the Code of Criminal Procedure. Article 20.02(a)
provides “[t]he proceedings of the grand jury shall be secret.” Crim. Proc. Code
art. 20.02(a). Article 20.02, however, does not define “proceedings” for purposes of
subsection (a). Therefore, we have reviewed case law for guidance and found that Texas
courts have not often addressed the confidentiality of grand jury subpoenas under
article 20.02. Nevertheless, the court in /n re Reed addressed the issue of what constitutes
“proceedings” for purposes of article 20.02(a) and stated that although the court was aware
of the policy goals behind grand jury secrecy, the trial court did not err in determining the
grand jury summonses at issue were not proceedings under article 20.02. See Inre Reed, 227
S.W.3d 273,276 (Tex. App.—San Antonio 2007, orig. proceeding). The court further stated
that the term “proceedings” could “reasonably be understood as encompassing matters that
take place before the grand jury, such as witness testimony and deliberations.” Id. at 276.
The court also discussed that, unlike federal law, article 20.02 does not expressly make
subpoenas confidential. See id.; FED. R. CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; see also FED. R. CRIM. P. 6(¢e)(6) (“Records, orders, and subpoenas relating to
grand-jury proceedings must be kept under seal to the extent and as long as necessary to
prevent the unauthorized disclosure of a matter occurring before a grand jury.”).
Article 20.02(h) states that “[a] subpoena or summons relating to a grand jury proceeding or
investigation must be kept secret to the extent and for as long as necessary to prevent the
unauthorized disclosure of a matter before the grand jury.” Crim. Proc. Code art. 20.02(h).
This provision, however, does not define or explain what factors constitute “necessary to
prevent the unauthorized disclosure of a matter before the grand jury.” Id. Because
article 20.02(h) is modeled on federal law, we reviewed federal case law for guidance on a
definition or explanation of the factors that would constitute “necessary to prevent the
unauthorized disclosure of a matter before the grand jury” for the purposes of keeping grand
Jjury subpoenas secret. Our review of federal case law revealed that federal courts have ruled
inconsistently on the issue of whether or not grand jury subpoenas must be kept secret.

As our ruling is dispositive, we need not consider your remaining arguments against disclosure ofthis
information.
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FED. R. CRIM. P. 6(¢e)(6) advisory committee’s note (stating federal case law has not
consistently stated whether or not subpoenas are protected by rule 6(e)). Furthermore, even
if we considered article 20.02 to be a confidentiality provision, information withheld under
this statute would only be secret “for as long as necessary to prevent the unauthorized
disclosure of a matter before the grand jury.” Id.

Although you inform us the district attorney’s office received the court-filed document
subject to section 552.022 pursuant to a grand jury subpoena, you have not explained how
the matter upon which the subpoena was based is still “before the grand jury” to warrant
keeping the information secret. Therefore, upon review of article 20.02 and related case law,
it is not apparent, and you have not otherwise explained, how this provision makes any of
the information at issue confidential. See Open Records Decision No.478 (1987) (as general
rule, statutory confidentiality requires express language making information confidential).
Consequently, the district attorney’s office may not withhold the court-filed document
subject to section 552.022 under section 552.101 of the Government Code in conjunction
with article 20.02 of the Code of Criminal Procedure.

In summary, with the exception of the court-filed document we have marked, which must
be released pursuant to section 552.022(a)(17) of the Government Code, the district
attorney’s office may withhold the submitted information under section 552.108(a)(1) of the
Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

t

\—/)/.l- )4 - 2’\
Nicholas A. Ybarra

Assistant Attorney General
Open Records Division

NAY/ds
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Ref: ID# 543446

Enc. Submitted documents

c: Requestor
(w/o enclosures)




