
November 20, 2014 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sandra D. Carpenter 
Counsel for Hempstead Independent School District 
Walsh, Anderson, Gallegos, Green and Trevino, P.C. 
10375 Richmond Avenue, Suite 750 
Houston, Texas 77042-4196 

Dear Ms. Carpenter: 

OR2014-21130 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 546006. 

The Hempstead Independent School District (the "district"), which you represent, received 
a request for information pertaining to a specified exit agreement and a specified meeting. 
The district received a second request for the specified exit agreement. You claim some of 
the submitted information is excepted from disclosure under sections 552.101 and 552.107 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note you have not submitted any information responsive to the request for 
information pertaining to the specified meeting. To the extent any information responsive 
to this portion ofthe request existed on the date the district received the request, we assume 
the district has released it. If the district has not released any such information, it must do 
so at this time. See Gov't Code §§ 552.301(a), .302; see also Open Records Decision 
No. 664 (2000) (if governmental body concludes no exceptions apply to requested 
information, it must release information as soon as possible). 

Next, we note the submitted information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 
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(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(18) a settlement agreement to which a governmental body is a party. 

Gov't Code§ 552.022(a)(18). The submitted information consists of a settlement agreement 
to which the district is a party subject to subsection 552.022( a)(18), which must be released 
unless it is made confidential under the Act or other law. See id. You raise section 552.107 
of the Government Code for some of this information. Section 552.1 07(2) allows a 
governmental body to withhold information if"a court by order has prohibited disclosure of 
the information." !d. § 552.1 07(2). However, section 552.022(b) provides that a court may 
not order a governmental body to withhold from public inspection any category of 
information described by section (a) unless the category of information is expressly made 
confidential under the Act or other law. !d. § 5 52.022(b ); see also Ford v. City of Huntsville, 
No. 00-20293, 2001 WL 85866, at *4 (5th Cir. Jan. 22, 2001) (not designated for 
publication). Thus, the presiding judge does not have the discretion to prohibit the release 
of the information at issue once the information at issue falls within a category of 
information described by section 552.022(a). Cf Houston Chronicle Publ'g Co. v. 
Edwards, 956 S. W.2d 813, 817 (Tex. App.-Beaumont 1997, orig. proceeding) (court has 
no inherent power to ignore express statutory provision that makes information public); 
HoustonChroniclePubl'gCo. v. Woods, 949 S.W.2d492,499(Tex. App.-Beaumont 1997, 
orig. proceeding) (court may not seal search warrant affidavit that statute expressly provided 
is public). As a result, we conclude the district may not withhold the information at issue 
under section 552.1 07(2). You also seek to withhold some of the information subject to 
section 552.022 under section 552.107(1) ofthe Government Code. Section 552.107(1) is 
a discretionary exception and does not make information confidential under the Act. See 
Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under Gov't 
Code § 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the information 
subject to section 552.022 may not be withheld under section 552.1 07(1) of the Government 
Code. However, the Texas Supreme Court has held the Texas Rules of Evidence are 
"other law" within the meaning of section 552.022. See In re City of Georgetown, 53 
S.W.3d 328, 336 (Tex. 2001). We will therefore consider your assertion of the attorney
client privilege under rule 503 of the Texas Rules of Evidence for the information at issue. 
Further, as sections 552.101 and 552.137 of the Government Code make information 
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confidential under the Act, we will consider the applicability of these exceptions for the 
information at issue. 1 

The district contends portions of the submitted information should be withheld under 
section 5 52.101 of the Government Code because the submitted settlement agreement states 
it "will be kept confidential to extent permitted by law[.]" Section 552.101 excepts from 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." Gov't Code§ 552.101. However, the district has not pointed to any 
statutory confidentiality provision, nor are we aware of any, that would make any of the 
information at issue confidential for purposes of section 552.101. See, e.g., Open Records 
Decision Nos. 611 at 1 (1992) (common-law privacy), 600 at 4 (1992) (constitutional 
privacy), 4 78 at 2 (1987) (statutory confidentiality). Therefore, the district may not withhold 
the information at issue under section 552.101 ofthe Government Code. Further, we note 
information is not confidential under the Act simply because the parties anticipate or 
request that it be kept confidential. See Indus. Found, v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body cannot, through an 
agreement or contract, overrule or repeal provisions of the Act. See Attorney General 
Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations 
of a governmental body under [the predecessor to the Act] cannot be compromised simply 
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation of confidentiality 
by person supplying information does not satisfY requirements of statutory predecessor to 
section 5 52.110 Government Code). Consequently, unless the submitted information comes 
within an exception to disclosure, it must be released, notwithstanding any expectation or 
agreement to the contrary. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b )(1) provides 
as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and the client's 
lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representative; 

(C) by the client or a representative of the client, or the client's lawyer 
or a representative of the lawyer, to a lawyer or a representative of a 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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lawyer representing another party in a pending action and concerning 
a matter of common interest therein; 

(D) between representatives of the client or between the client and a 
representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b)(l). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. !d. 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
rule 503, a governmental body must: (1) show the document is a communication transmitted 
between privileged parties or reveals a confidential communication; (2) identify the parties 
involved in the communication; and (3) show the communication is confidential by 
explaining it was not intended to be disclosed to third persons and it was made in furtherance 
ofthe rendition of professional legal services to the client. Upon a demonstration of all three 
factors, the information is privileged and confidential under rule 503, provided the client has 
not waived the privilege or the document does not fall within the purview of the exceptions 
to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

We understand you to assert the submitted information consists of confidential 
communications between the district and counsel for the district. However, the information 
at issue does not document a communication or consists of communications with parties 
whom you have not established are privileged parties for purposes of Texas Rule of 
Evidence 503. Thus, we find you have not demonstrated the information at issue reveals 
privileged attorney-client communications for the purposes of rule 503. Therefore, none of 
the information at issue may be withheld under Texas Rule of Evidence 503. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552.137(a)-(c). The e-mail address at issue is not excluded by subsection (c). Therefore, 
the district must withhold the personal e-mail address we marked under section 552.13 7 of 
the Government Code, unless the owner affirmatively consents to its public disclosure. 
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In summary, the district must withhold the personal e-mail address we marked under 
section 552.137 of the Government Code, unless the owner affirmatively consents to its 
public disclosure. The district must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

n 
ey General 

Open Recor s Division 

PT/dls 

Ref: ID# 546006 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


