GREG ABBOTT

November 20, 2014

Ms. Leticia D. McGowan

School Attorney

Dallas Independent School District
3700 Ross Avenue

Dallas, Texas 75204

OR2014-21153
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 544434 (ORR# 13346).

The Dallas Independent School District (the “district”) received a request for the names of
employees who failed and who passed the Teacher Excellence Initiative (“TEI”) certification
test.  You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.102 of the Government Code.! We have considered the exceptions
you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. Section 552.101 encompasses section 21.355 of the Education Code,
which provides, “[a] document evaluating the performance of a teacher or administrator is
confidential.” Educ. Code § 21.355(a). This office has interpreted section 21.355 to apply
to any document that evaluates, as that term is commonly understood, the performance of a
teacher or an administrator. See Open Records Decision No. 643 (1996). We have
determined for purposes of section 21.355 the term “teacher” means a person who is required
to and does in fact hold a teaching certificate or permit under subchapter B of chapter 21 of

'Although the district failed to comply with the requirements of section 552.301 of the Government
Code in asking this office for a ruling, we note sections 552.101 and 552.102 can provide compelling reasons
for not disclosing information to the public. See Gov’t Code § 552.302. Accordingly, we will consider these

exceptions.
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the Education Code and who is engaged in the process of teaching, as that term is commonly
defined, at the time of the evaluation. See id. at 4. We have also determined the term
“administrator” means a person who is required to, and does in fact, hold an administrator’s
certificate under subchapter B of chapter 21 of the Education Code and is performing the
functions of an administrator, as that term is commonly defined, at the time of the evaluation.
Id. Uponreview, we find the district has not demonstrated the submitted information, which
lists whether certain individuals are “certified” or “not yet certified” for the TEI program,
consists of an evaluation for purposes of section 21.355 of the Government Code.
Accordingly, the district may not withhold this information under section 552.101 of the
Government Code in conjunction with section 21.355 of the Education Code.

Section 552.101 of the Government Code also encompasses common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. See id. at 681-82. The types of information considered intimate and embarrassing
by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Upon
review, we find the submitted information is not highly intimate or embarrassing.
Accordingly, the district may not withhold the submitted information under section 552.101
of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy.  The constitutional right to privacy protects two types of interests.
See Open Records Decision No. 600 at 4 (1992) (citing Ramie v. City of Hedwig Village, 765
F.2d 490 (5th Cir. 1985)). The first is the interest in independence in making certain
important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Id. The zones of privacy recognized by the United States Supreme Court
are matters pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education. See id. The second interest is the interest in avoiding disclosure of
personal matters. The test for whether information may be publicly disclosed without
violating constitutional privacy rights involves a balancing of the individual’s privacy
interests against the public’s need to know information of public concern. See Open Records
Decision No. 455 at 5-7 (1987) (citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)).
The scope of information considered private under the constitutional privacy doctrine is far
narrower than under the common-law right to privacy; the material must concern the “most
intimate aspects of human affairs.” See id. at 5 (citing Ramie, 765 F.2d at 492). Upon
review, we find you have not demonstrated how constitutional privacy applies to the
submitted information. Accordingly, the district may not withhold the submitted information
under section 552.101 of the Government Code in conjunction with constitutional privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under section




Ms. Leticia D. McGowan - Page 3

552.101 of the Government Code as discussed above. See Indus. Found, 540 S.W.2d at 685.
In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.), the Third Court of Appeals ruled the privacy test
under section 552.102(a) is the same as the Industrial Foundation privacy test. However,
the Texas Supreme Court expressly disagreed with Hubert’s interpretation of
section 552.102(a) and held its privacy standard differs from the Industrial Foundation test
under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts.
See id. at 346. Upon review, we find none of the submitted information is subject to
section 552.102(a) of the Government Code. Accordingly, the district may not withhold the
submitted information on that basis. As you raise no other exceptions, we conclude the
district must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincgyely,

Neal Falgoust

Assistant Attorney General
Open Records Division
NF/bhf

Ref: ID# 544434
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