January 12, 2015

Mr. John C. West

OIG General Counsel

Texas Department of Criminal Justice
4616 Howard Lane, Suite 250

Austin, Texas 78728

OR2015-00545

Dear Mr. West:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 548034,

The Office of the Inspector General of the Texas Department of Criminal Justice (the
“department”) received a request for a specified investigation file. You state the
department will redact information under sections 552.117, 552.1175, and 552.147 of the
Government Code and pursuant to previous determinations issued by this office, including
Open Records Letter No. 2005-01067 (2005)." You claim the submitted information is

'Section 552.024 of the Government Code permits a governmental body to redact information subject
to section 552.117 of the Government Code in certain situations without requesting a decision from this office.
See Gov’t Code § 552.024(c). Section 552.1175(f) of the Government Code authorizes a governmental body
to redact under section 552.1175(b), without the necessity of requesting a decision from this office, the home
addresses and telephone numbers, emergency contact information, social security namber, and family member
information of a peace office as defined by article 2.12 of the Code of Criminal Procedure who properly elects
to keep this information confidential. See id § 552.1175(b), (f). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office. See id § 552.147(b). Open Records Letter
No. 2005-01067 serves as a previous determination permitting the department to withhold the present and
former home addresses and telephone numbers, social security numbers, and family member information of
current or former employees of the department, regardless of whether they comply with section 552.1175 of
the GovernmentCode, under section 552.117(a)(3) ofthe GovernmentCode withoutrequesting a decision from
this office.
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excepted from disclosure under sections 552.101, 552.102, 552.107, and 552.134 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [ T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The submitted information consists of a completed
investigation that is subject to section 552.022(a)(1). The department may only withhold the
information if it is either excepted under section 552.108 of the Government Code or is
confidential under the Act or other law. You seek to withhold a portion of this information
under section 552.107 of the Government Code. However, section 552.107 is a discretionary
exception to disclosure and does not make information confidential under the Act. See Open
Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under Gov’t Code
§ 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions). Therefore, the submitted information may
not be withheld under section 552.107. However, the Texas Supreme Court has held the
Texas Rules of Evidence are “other law” within the meaning of section 552.022. See Inre
City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address your
assertion of the attorney-client privilege under rule 503 of the Texas Rules of Evidence.
Further, because sections 552.101, 552.102, and 552.134 of the Government Code can make
information confidential under the Act, we will address the applicability of those sections to
the submitted information.

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the cient’s
lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;
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(C) by the client or arepresentative of the client, or the client’s lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning
a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

Tex. R. EvID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must: (1) show the document is acommunication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties
involved in the communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in furtherance
of the rendition of professional legal services to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has
not waived the privilege or the document does not fall within the purview of the exceptions
to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861
S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

You state a portion of the submitted information consists of a legal opinion by the
department’s director of legal affairs that constitutes a communication between a lawyer and
a client for the purpose of rendering legal advice. You further state the communication was
intended to be confidential and the privilege has not been waived. Upon review, we find you
have demonstrated the legal opinion constitutes a privileged attorney-client communication.
Therefore, the department may withhold this information, which we have marked, under
rule 503 of the Texas Rules of Evidence.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 508.313 of the Government Code,
which provides in part:

(a) All information obtained and maintained [by the Texas Department of
Criminal Justice], including a victim protest letter or other correspondence,
a victim impact statement, a list of inmates eligible for release on parole, and
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an arrest record of an inmate, is confidential and privileged if the information
relates to:

(1) an inmate of the institutional division [of the Texas Department
of Criminal Justice] subject to release on parole, release to mandatory
supervision, or executive clemency;

(2) areleasee; or

(3) a person directly identified in any proposed plan of release for an
inmate.

(f) This section does not apply to information that is subject to required
public disclosure under Section 552.029.

1d. § 508.313(a), (f); see also id. § 508.001(9) (“releasee” means a person released on parole
or to mandatory supervision). Although you assert the submitted information is confidential
under section 508.313, upon review, we find the submitted information pertains to an
investigation of an employee’s conduct on the job. Accordingly, the submitted information
may not be withheld in its entirety under section 508.313. However, we agree some of the
information relates to a parolee. This information is generally subject to section 508.313.

We note, however, section 508.313 is explicitly made subject to section 552.029 of the
Government Code. See id § 508.313(f). Section 552.029 provides, in relevant part,

Notwithstanding Section 508.313 . . ., the following information about an
inmate who 1s confined in a facility operated by or under a contract with the
[department] is subject to required disclosure under Section 552.021:

(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the
Inmate.

Id. § 552.029(8). Thus, basic information regarding an alleged crime involving an inmate
1s subject to required disclosure under section 552.029. Basic information includes the time
and place of the incident, names of inmates and department officials directly involved, a brief
narrative of the incident, a brief description of any injuries sustained and information
regarding criminal charges or disciplinary actions filed as a result of the incident. Upon
review, we find the submitted information relates to an alleged crime involving parolees.
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Accordingly, the department must release basic information pursuant to section 552.029(8)
of the Government Code, including the identities of the parolees involved. The department
must withhold the information we have marked under section 552.101 in conjunction with
section 508.313 of the Government Code.

Section 552.134 of the Government Code relates to inmates of the department and provides:

Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the [department]
is excepted from [required public disclosure] if it is information about an
inmate who is confined in a facility operated by or under a contract with the
department.

Gov’t Code § 552.134(a). Section 552.134 is also made subject to section 552.029. As
previously noted, the submitted information consists of records involving an investigation
into an employee’s conduct on the job. Therefore, these records are not “about an inmate”
for purposes of section 552.134, and thus may not be withheld in their entirety under
section 552.134. The submitted records, however, include inmate-identifying information.
This information is generally subject to section 552.134. However, basic information is
subject to required disclosure pursuant to section 552.029. Therefore, we conclude the
identities of the inmates at issue in the alleged crime must be released pursuant to
section 552.029. Consequently, the department may not withhold any information under
section 552.134 of the Government Code.

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which deems confidential criminal history record
information (“CHRI™) generated by the National Crime Information Center or by the Texas
Crime Information Center. CHRI means “information collected about a person by a criminal
Jjustice agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Gov’t
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. See Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. Id. at 10-12. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F
of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
Justice purpose. See id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Furthermore, any CHRI obtained from DPS or any other
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criminal justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. Upon review, we find you
have failed to demonstrate how any portion of the remaining information constitutes CHRI
for purposes of chapter 411. Accordingly, none of the remaining information may be
withheld under section 552.101 of the Government Code on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Upon review, we
find the department has failed to demonstrate how any of the remaining information is highly
intimate or embarrassing and of no legitimate public interest. Thus, the department may not
withhold any of the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we agree the
department must withhold the dates of birth of department employees, which we have
marked, under section 552.102 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release.”> See Gov’t Code § 552.130. Upon review, we find the
information we have marked consists of driver’s license information subject to
section 552.130. Therefore, the department must withhold the driver’s license information
we have marked under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address 1s of a type specifically excluded by subsection (¢). See id. § 552.137(a)-(c). Upon

*The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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review, we find the department must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless their owners affirmatively consent to their
public disclosure.

In summary, the department may withhold the attorney-client communication we have
marked under rule 503 of the Texas Rules of Evidence. The department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 508.313 of the Government Code. The department must withhold the dates of
birth we have marked under section 552.102 of the Government Code. The department must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code. The department must withhold the e-mail addresses we have marked
under section 552.137 of the Government Code, unless their owners affirmatively consent
to their public disclosure. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
L

aniel Olds
Assistant Attorney General
Open Records Division
DO/akg

Ref: ID# 548034

Enc.  Submitted documents

c: Requestor
(w/o enclosures)




